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Page two, fifth line, for " plaintiff" read defendant. 

Page six, thirteenth line, for "notice" read virtue. 

Page forty, eighth line, for " said " read void. 

Page fifty, twenty-eighth 'line, for " casement " read easement. 

Page one hundred and six, twenty-third line, for " occurred " i ead accrued. 

Page one hundred and six, twenty-fifth line, for " va ied " read barred. 

Page two hundred and twenty-seven, nineteenth line, for " payment " read judgment. 

Page three hundred and fifteen, first line, for " 1857 " read 1851. 
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In preparing this volume and offering it to the profession, the 
reporter has had in view the sole object of transferring from one 
District to another the opinions of the Hon. Judges upon causes, 
which have been adjudicated before them, in the belief that they 
wiU effect a uniform system in the State. 

Many recommendations have been received, and the reporter hopes 
by attention and care, to make material improvements in the succeed- 
ing volumes. 

He feels thankful to those judges and the members of the profes- 
sion, who have materially assisted him. 

HENRY J. LABATT. 

San Feancisco, December, 1857. 
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LABATT'S 

DISTEICT COURT REPORTS. 

STATE OF CALIFORNIA. 

FOGARTY vs. FINLAY. 

Twelfth Judicial District Court, March, 1857. 

Written Instbtjmbnt set forth in Answer — Notarial Bond — 

Amendment. 

When suit is brought by a mortgagee against a Notary on his bond for an informal ac- 
knowledgement to a mortgage whereby the mortgagee lost his lien, if the Notary 
plead a release the defendant must deny the validity of the release as a forgery, under 
oath, by an affidavit filed in the cause. , j- v > '/ 

If the execution of the release is not so denied, under oath', then the release is a com- 
plete bar to the action. 

The Court will allow the plaintiff to withdraw a juror and amend by filing an affidavit 
afterwards, on a proper ground of surprise. 

Jloge ^ Wilson, for plaintiff. 

Sheppard ^ Woodyard, and C. V. Grey, for defendant. 

Tlus action was brought by Fogarty against Finlay, a notary, and his 
sureties on the notarial bond, for neghgence and want of sldll in the 
aoknowledgement of a mortgage wherein his rights were prejudiced by 
a subsequent incumbrance declared to have priority because of the de- 
fective certificate of' acknowledgement to the mortgage made by Finlay. 

The complaint contained the usual counts. 

The answer contained several defenses, among others, that the debt 
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In Eo Waldron. 



secured by mortgage had been paid, satisfied and discharged, as appeared 
by a release, a copy of which was annexed to the answer. 

The plaintiff failed to deny, under oath, the execution of this re- 
lease, but on the trial claimed that it was a forgery and offered to prove 
it, and contended that the plaintiff did not so plead the release as to 
require a denial of its execution under oath, and also offered to prove 
that it was not paid and that the release had never been dehvered to 
the mortgagor, and that the mortgagor never had possession of it. 

The plaintiff also demurred ore tonus to the second defense, because 
it did not go to the cause of action, but to the damages, and was a plea 
of non damnificatus, which was only good in actions on bonds of indem- 
nity while a notarial bond was not such. 

Judge Norton held that he had grave doubts as to whether the in- 
strument was pleaded in. such a manner as to require a denial under 
oath, that is, whether it was pleaded as a release or whether the defense 
was merely payment, and the instrument only vouched in proof of it, 
but ultimately decided that this plea of the written instrument was suf- 
ficient against the plaintiff and that if he sought to deny its genuineness 
or execution, he should file his afiidavit to that effect. 

The Judge also ruled, that the release, if not denied by affidavit filed, 
was a sufficient bar to the action. 

These rulings appearuig to work a surprise upon the plaintiff, tiie 
Court permitted a juror to be withdrawn and the cause continued with 
leave to file an affidavit contesting the genuineness of the release. 



IN RE WALDRON. 

Twelfth Judicial District Court, April, 1857. 

Orders of Arrest — The Nature of Action to be set out in Writ. 

The validity and sufficiency of the affidavit on arrest cannot be examined on habeas 
corpus. \ 

The order of arrest is defective which does not state with sufficient certainty the cause 
of action, to show that it was a case in which an arrest is allowed by law. 

Messrs. WeUs, Fargo & Co. instituted an action in the Fourth Dis- 
trict Court against Isaac Ferris Waldron, to recover |651, money re- 
ceived by him while acting as clerk in their office, and which sum, it 
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In Re Waldron. 



is alleged, he converted to Hs own use. An order of arrest was issued, 
and the defendant taken into custody by the Sheriff. Subsequently 
another suit was commenced for the same cause of action, the first 
being discontinued, and a second order of arrest granted. Bail, on 
each occasion, was fixed at 16,000. Waldron was, however, indicted 
by the Grand Jury, and held in confinement, as well imder the order 
of arrest in the civil action, as by a bench warrant from the Court of 
Sessions. A motion was made and , argued before Judge Hager, of 
the Fourth District Court, to vacate the order of arrest, on the ground 
that as the first was illegal, acknowledged by plaintiffs ia discontinuing 
their first suit, by reason of iaformahty at its reception, no other ar- 
rest could be made for the same cause of action. The Court refused 
to grant the jnotion, because the defendant was held by the Sheriff on 
a bench warrant, on a crimiual charge. Since then, Waldron has 
given bail to answer the several iadictnlents found against him, and 
his counsel had him brought up before Judge Norton, of the Twelfth 
District Court, to be discharged on habeas corpus, on other grounds, 
looking towards defects in the order of arrest issued out of the Fourth 
District Court. 

A number of points were discussed as to the illegality of the writ 
(the ordinary one used ia the Clerk's office,) and the manner of its 
issuance, and adnunistering the oath to the affidavit on arrest. 

Greorge F. James, for motion. 

Giregory Yale, opposing. 

Norton J. — " Thisisanapplicationonhabeas corpus to be discharged 
from arrest. Many of the objections to the arrest in the civil action, are 
directed against the vaUdity and sufficiency of the affidavit on which 
the order was granted. But these are matters which cannot be 
examined on habeas corpus. By one of the provisions of section 
twenty of the habeas corpus Act, where a party has been committed 
on a criminal charge, inquiry may be made so far as to ascertain if 
there was reasonable or probable cause for the commitment ; but where 
it appears from the return to the writ of habeas corpus that the party 
is held by vu-tue of pi-ocess issued in a civil action, the only inquiry 
can be as to the sufficiency of the process on its face, and the juris- 
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diction of the officer to issue the process in the case specified. Sec- 
tion fifteen authorizing facts to be alleged showing the imprisonment 
to be unlawful, is probably intended to apply to other cases than those 
provided for in section twenty, where the party is held by civil process, 
and certainly does not authorize a mere review of the errors committed 
by another judge or court, and perhaps a superior court, in deciding 
upon the cbmpetency or sufficiency of the evidence produced to him 
in a case of which he had unquestioned jurisdiction. The fact of a 
prior arrest, sought to be shown in this case, does not reach the 
jurisdiction of the judge to issue a second order, but is a matter 
addressed to his judgment or discretion in case the second action 
appeared to be vexatious. But I think the order in this case is, on 
its face, defective ia substance for not stating the cause of action 
with sufficient certainty to show that it was a case ia which an arrest 
is allowed by law. That this should be shown, seems to be required 
as the result of the provisions of the habeas corpus Act, and is 
according to the settled principles of the common law. Blackstone 
says, (1 Com. 137,) ' to make imprisonment lawfiil, the warrant must 
express the cause of the commitment, iq order to be examined into, if 
necessary, upon a habeas corpus. If there be no cause expressed, the 
gaoler is not bound to detain the prisoner.' All that appears on the face 
of this order upon this point, is : that an action has been commenced 
and that the case is one of those mentioned in section seventy-three 
of the Practice Act. But the Supreme Court have decided, in the 
case of Prader, that in at least one of the cases mentioned in this 
section, a party cannot by law be arrested. The order, therefore, 
may have been issued in a proper case and it may not. This is not 
sufficient. It should appear that it in fact was issued in a case in 
which the court or judge had jurisdiction to order an arrest. It is 
said it should be presumed that the judge issued the order in one of 
the cases in which he was authorized to issue it. But if any presump- 
tion could be resorted to in a case involving the citizen's right to his 
liberty, it would in this case, to use familiar language, be begging the 
whole question, for if this were so, any order issued by any officer 
who had authority to order an arrest in any case would be valid if it 
simply recited in general terms that it was issued in a case in which 
the officer was authorized by law to order an arrest. This would 
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annul the twentieth section of the habeas corpus Act. It is again 
said the affidavit shows that the case was one which authorized the 
order, but if we cannot go behind the order and examine the affidavit 
for the prisoner's benefit, we cannot do the same thing for his prejudice. 
The order is the only authority which the Sheriff alleges for detaining 
him. 

" The error in this case arose from using a printed form which was 
prepared before the decision above alluded to, and which, if ever 
sufficiently definite, is not valid now. 

" The prisoner having given bail on the criminal charge, and the 
order of arrest in the civil action being invaUd, he is entitled to his 
discharge." 

PENNIMAN vs. FISKE. 

Twelfth Judicial District Court, April, 1857. 

Slander. 

The words, "he would steal," are not, per se, actionable. 
Demurrer to second count of the complaint. 
a. F. ^ W. E. Sharp, for plaintiff. 
Crockett ^ Page, for defendant. 

The second count of the complaint averred that defendant had said 
of the plaintiff that, " he would steal," and alleged the inuendo that 
plaintiff had been guilty of larceny. 

Judge Norton held that the above words were not, perse, actionable 
inasmuch as they did not fix the crime of larceny, but merely intimated 
that the plaintiff was not too good to steal, or would steal if he had a 
chance. 

It differs materially from the case' wherein the actionable words 
were : " The plaintiff wiU steal, and I can prove it." These words, 
" I can prove it," inferred a commission of such larceny, inasmuch as 
there was proof to the act ; but, in the present case, the allegation 
inferred a mere conjecture, and, as such, was not actionable. 

Demurrer sustained with leave to amend. 
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Meyer vs. Scannell, SherifiF. — Folger vs. His Creditors. 

MEYER vs. SCANNELL, Sheriff. 

Fourth Judicial District Court. 

Stjeett on Bond. 

A party in interest, if not a party of record, may be a surety. 

Motion upon an exception to a surety on the ground of immediate 
interest. 

Labatt, for plaintiff. 

Pixley ^ Smith, for defendant. 

This was a motion to show cause why one Tobias Shaw, a surety on 
a replevia bond, should not be held incompetent on the ground that he 
was the person iu interest against whom the suit was brought. 

It appeared on the examination before the Clerk, that Shaw had 
attached the goods of one Morris & Danzieger, and by notice of that 
attachment the Sheriff had taken possession of goods claimed by this 
plaiatiff. 

This suit was brought in replevin to recover the possession of the 
goods taken imder that attachment. 

Shaw became a surety on bond under Sec. 104 of the Civil Practice 
Act, and the motion was made on the ground of his incompetency. 

Judge Hager held that inasmuch as he was not a party to the 
record, his interest would not prevent him from being a surety in this 
case. 



EOLGER vs. HIS CREDITORS. 

'Fwelfth Judicial District Court, April, 1857. 

Attachment Lien — Insolyency. 

An attachment lien survives a surrender in Insolvency. 

This was an application by the assignee of the Insolvent to have the 
Sheriff deliver over goods attached in a suit commenced against the 
Insolvent, prior to the filing of the petition in bankruptcy. 
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Gr. F. ^ W. H. Sharp, and James A. McDougall, for the assignee 
and insolvent. 

WMtcomb, Pringle ^ Felton, for the attaching creditor. 

A suit having been brought against Folger and his property attached, 
Folger subsequently filed his petition in insolvency and his assignee 
sought to have the property thus previously attached delivered to him 
for the creditors in general, on the ground that no hen was created 
thereupon iinder the provisions of the statute in Insolvency. 

Judge Norton held that a previous attachment hen survived the 
surrender and could be enforced against the specific property attached 
and was one of those hens provided for in the Insolvent law. He re- 
garded the conflicting decisions cited on this point as referring to the 
U. S. Bankrupt law and not appUcable to this case in question. 



MEYER vs. SCANNELL, Sheriff. 

Fourth Judicial District Court, March, 1857 . 

Householder. 

A Householder, in the meaning of the statute, as a surety, is only a permanent resident 
and not necessarily the head of a family. 

Motion on an exception to a surety on a replevin bond. 
Harmon ^ Lahatt, for plaintifi". , 

Haight ^ Saight, for defendant. 

This was a motion to show cause why one Levi Strauss, a surety on 
a replevin bond, should not be held incompetent on the ground that he 
was not a householder, having justified as such. 

It appeared on the examination before the Clerk, that Strauss had 
a store and slept in the same, but had no other residence and had no 
family. 

Judge Hager held that householder here meant one who had a fixed 
residence in the county, and that the term householder was used in 
contradistinction to a transient resident. 
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SACRAMENTO COUNTY vs. RHODES & MADDUX. 

Sixth Judicial District Court, July, 1856. 

Power of the Board of Supervisors to Purchase Stock in Plank 
Roads — Void Instruments. 

Tlie power given nnder the Act of 1855 to the Board of Supervisors of the several coun- 
ties, to lay out, control and manage roads, &c., does not include the power to purchase 
roads already laid out by individuals or corporations. 

The Board of Supervisors is the mere agent of the county, with limited power and juris- 
diction, and can exercise no greater authority than has been delegated, and such as 
may be absolutely necessary to carry into effect the delegated powers. 

The Supervisors have no power to purchase stock in a corporation and make the county 
stockholders. 

Courts of equity may interpose their authority to order a cancellation or delivering up of 
written instruments void on their face. , 

Harmon, Sunderland ^ Stanley, for plaintiff. 
BeaMy, Mobinson ^ Botts, for defendants. 

The cause is fully reported in the decision of Judge Howell. 

Howell, J. — ^By consent of parties the issues of fact herein were 
submitted to the Court for trial without the intervention of a jury, 
and from the evidence I find the following facts, to wit : 

1st. That on the 15th day of September, 1855, the " Board of 
Supervisors of Sacramento county," acting for and on behalf of said 
county, entered into a contract with the defendant, John M. Rhodes, 
for the purchase of nine himdred shares of the capital stock of the 
" Sacramento Turnpike and Plank Road Company," a joint stock 
company incorporated under the provisions of the act of the 12th of 
May, 1853, for the consideration of twenty-six thousand dollars in the 
warrants of said county, drawn upon the general fund. 

2d. That said contract is evidenced by the following instrument in 
writing and order of said Board, viz : " For and in consideration of 
the sum of twenty-six thousand dollars in warrants of the county of 
Sacramento to me in hand paid by the Board of Supervisors of said 
county, I have sold and transferred to said coiinty nine hundred 
shares of the capital stock of the ' Sacramento Turnpike and Plank 
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Road Company,' reserving, however, my proportions, to wit : three- 
fourths of all money in the hands of the Treasurer of said company. 
Sacramento, September 15th, 1855. 

(Signed) JOHN M. RHODES. 

" Plank Road, September 15th, 1855. — On this day comes J. M. ' 
Rhodes before the Board, and makes a transfer duly executed to the 
Board of Supervisors, on behalf of the county of Sacramento, of his 
entire interest in nine hundred shares of the capital stock of the 
' Sacramento Turnpike and Plank Road Company,' reserving to him- 
self three-fourths of all money now in the hands of the Treasurer of 
said company, for and in consideration of which said Board, on behalf 
of said county, agree to pay the said J. M. Rhodes the sum of twenty- 
six thousand dollars in warrants of the county of Sacramento. Where- 
fore it is ordered that the County Auditor be and he is hereby 
authorized to draw his warrant or warrants on the County Treasurer 
for the sum of twenty-six thousand dollars in favor of J. M. Rhodes, 
payable out of any money in the county treasury, not otherwise 
appropriated, belonging to the general county fiind." 

3d. That in pursuance of, and in accordance with the foregoing 
contract and order, the Auditor of said county drew and delivered to 
the said John M. Rhodes twenty-six warrants upon the County 
Treasurer, for one thousand dollars each, payable to the said Rhodes 
out of any money in the treasury belonging to the general county fund, 
not otherwise appropriated, and numbered from 480 to 505, and inclu- 
sive of said numbers ; which said warrants were duly presented to the 
Treasurer of said county on the 15th day of September, 1855, and 
by him endorsed " not paid for the want of funds," and his name 
signed to said endorsement. 

4th. That the capital stock of said " Sacramento Turnpike and 
Plank Road Company," is one hvmdred and twenty thousand dollars, 
divided into twelve hundred shares, of one hundred dollars each, and 
that the nine hundred shares purchased by the said Board, were then 
and there at the time of said purchase delivered to the said Board by 
the said John M. Rhodes, and were his property. 

5th. That the term of office of said Board of Supervisors expired 
on the 30th day of September, 1855, and that the day before the 
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expiration of their term, each member of said Board was elected a 
Director in said joint stock company, and each purchased a share of 
the stock of said company. 

6th. Prior to the making of the contract of purchase, the Board 
met, and one of them estimated the revenue of the county for current 

■ expenses at from one hundred and twenty-two to one hundred and 
twenty-five thousand dollars, and another at one hundred and thirty- 

' three thousand dollars. In this estimate they^ dated the fiscal year as 
commencing on the first Monday in May. This estimate was not 
placed on file, nor was there any record made of it. They at the 
same time made an estimate of the debts and Kabihties of the county, 
salaries of county officers, &c., which added to the twenty-six thousand 
dollars purchase money, fall considerably short of the estimated 
revenues. 

7. The witnesses for the plaintiff made the foHowing estimates, viz : 

The debts and liabilities created from Jan. 1st, 1855, to April 15th, 1855. .$115,225 81 
Debts and liabilities created from Jan. 1st, 1855, to May 1st, 1855 30,710 31 

$84,515 50 

Estimated annual expenses 85,000 00 

Estimated expenses fixed by law, from Sept. 15th, 1855, to May 1st, 1856 53,124 99 
To which add the , 84,515 50 

$137,640 49 

8th. This estimate was taken from the records of the county, and is 
based upon receipts for the present and past years, and is as nearly 
correct as such estimates can be made. 

9th. That petitions signed by about three hundred and fifty inhabit- 
ants of the county, were presented to the Board before the purchase, 
' praying the estabhshment of a road on or near the same fine now 
occupied by this road. That said road is embraced within the limits 
of Sacramento county — that large quantities of freight pass over this 
road for the supply of citizens in the eastern portion of the cbunty, 
and that the toll charged for teams prior to the purchase was three 
dollars each, which has since been reduced to twenty-five cents each. 

10th. That the county warrants of Sacramento county drawn upon 
the general fund were worth at the time of this purchase seventy cents 
on the doUar. 
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11th. That the warrants received by the defendant, Rhodes, for the 
nine hundred shares of stock, were transferred by him to a third party 
before this suit, but for what pui-pose does not appear from the 
testimony, nor does it appear that the party to whom they were 
transferred had any other or further notice of the nature of the 
transaction than the warrants themselves would impart. 

12th. That the defendant, Maddux, is the present Treasurer of 
Sacramento county, and as such has charge of the funds of the county 
and the books of his office, and that upon said books are registered in 
their regular order the warrants issued; to the said John M. Rhodes, 
and the said Maddux declares that he will pay them m their regular 
order, unless restrained or prevented from so doing by competent 
authority. 

13th. That no demand was made of the said Rhodes for said 
warrants prior to the institution of this suit, but all legal objections on 
account thereof, if any existed, were waived by the defendants on the 

trial. ■' 

My conclusion of law, based upon the foregomg facts are, that the 
contract for the purchase of said stock is absolutely void— that its 
invahdity is apparent upon its face, and upon the face of the warrants, 
and that the county has a complete defense at law, and that the rehef 
sought cannot be granted upon the allegations in the biU, and the facts 
proven, and that the bill ought to be dismissed at plaintiff's costs, and 
it is dismissed accordingly. 

J. M. HOWELL, District Judge. 

The prayer of the biU is that said sale and purchase be declared 
illegal, fraudulent and void ; that the order of said Board of Supervisors, 
authorizing the Auditor of Sacramento county to draw warrants, be 
also declared null and void ; that said twenty-six warrants be declared 
null and void, and that the said Rhodes be reqmred to deliver them up 
to be cancelled ; or, that he be decreed to pay plaintiff th^ir value, 
■$26,000 ; and thairthe defendant, Maddux, be directed to cancel and 
erase from his official books the registry of said warrants, and he and 
his successors in office forever enjoined and restrained from paying 
the same, or any portion thereof. 

The first question to be considered is, whether the Board of Super- 
visors exceeded its authority in making the contract of purchase. 
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The 5tli Section of the llth Article of the Constitution declares 
that, " The Legislature shall have power to provide for the election of 
a Board of Supervisors in each county, and these Supervisors shall 
jointly and individually perform such duties as may be prescribed by 
law." In pursuance of this provision, the Legislature has provided 
for the election of a Board of Supervisors in the several counties of 
the State, and conferred upon them the following powers, among others, 
viz : " To lay out, contract, and manage public roads, turpikes, ferries 
and bridges within the county, in all cases where the law does not 
prohibit such jurisdiction, and to make such orders as may be necessary 
and requisite to carry its control and management into effect. (4th 
subdivision, sec. 9, Acts, '55, p. 53.) 

" To lease or to purchase any real or personal property necessary 
for the use of the county : provided, no purchase of real property 
shall be made, unless the value of the same be previously estimated 
by three disinterested persons, to be appointed by the County Judge." 
(Sub. 9, sec. 9.) 

" It shall have and exercise in its county all jurisdiction and powers 
other than criminal, conferred by any law on the Court of Sessions, or 
heretofore exercised by said Court under any statute, or by any statute 
provided to be exercised by said Court, when the same does not conflict 
with the provisions of this Act. (Sec. 25, p. 56.) 

" And to do and perform all such acts and things as may be strictly 
necessary to the fiill discharge of the powers and jurisdiction conferred 
on the Board." 

If the Board of Supervisors possesses the power to make the contract, 
it was derived from the foregoing provisions of the statute. It is crea- 
ted by statute, derives all of its powers from, and cannot go beyond its 
provisions. This proposition is admitted by defendants' counsel, and 
hence it is not necessary to cite authorities in its support. 

We are then brought to a consideration of the statute, and the powers 
and jurisdiction it confers. What is meant by the power to " lay out, 
control, and manage public roads, turnpikes, &c. ?" If the power to 
" lay out " includes the power to purchase, as is contended by defend- 
ants' counsel, then, unless the transaction is tainted with fraud, it is 
beyond the power of this court to disturb it, however unwise or inju- 
dicious it may have been. For it is a universal principle that, where 
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power or jurisdictioii is delegated to any public officer or tribunal over 
a subject matter, and its exercise is confided to his or their discretion, 
the acts so done are binding and vaUd as to the subject matter ; and 
individual rights mil not be disturbed collaterally for anything done in 
the exercise of that discretion within the authority and power conferred. 
The only question that can arise between an individual's claiming a 
right under the acts done, and the pubhc, or any person denying its 
validity, are power ia the officer, and fraud in the party." (Arredondo 
case, 6th Peters R. 129, and the authorities there cited.) In this 
case, fraud either in the Board, or the defendant Rhodes, has not been 
seriously urged ; hence the question is one of " power " alone in the 
Supervisors. 

The words " to lay out " in their ordinary acceptation, mean, to 
purpose, to iatend, to take measures, &e. As a delegation of power 
to the Board of Supervisors, they were used in the same sense in which 
they were employed in the act respecting " roads and highways." The 
9th section of that act declares that " The Board of Supervisors of 
each county, on presentation of a petition praying for a County Road, 
to be laid out withia the county, or praying for a cart road to be laid 
out frpm the dweUiag or plantation of any person to any pubhc road, 
or from one public road to another, and designating the points therein, 
shall cause notice to be given to the parties owning the land over which 
said road is to be located ; and if objections by one or more of the 
owners shall be made, the Board of Supervisors shall consider and 
determine the same at the next regular meeting, and if they shall be 
of the opinion that such road is necessary, they shall appoint two per- 
sons as viewers, to view out and locate said road, and upon the return 
of the certificate of the viewers, shall declare the same to be a public 
highway. 

They are found only in the act confining the powers and jurisdiction 
of the Board, and in the section I have just quoted. If their meaning 
is doubtful, and interpretation necessary, we must first resort to the 
Act and endeavor to ascertain from that what was intended, before 
looking elsewhere. The first section of the Act (concerning roads and 
highways,) makes all roads pubhc highways which have been, or may 
hereafter be, declared such by the Board of Supervisors. Section 2 
makes it the duty of the Board to divide the county into suitable road 
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districts, and to appoint an overseer for each. The overseers are re- 
quired to keep the roads within their districts clear of all obstructions 
and in good repair, causing banks to be graded, bridges and causeways 
to be constructed, and kept in repair and replaced when destroyed. 
(Sec. 5.) They may use such gravel and dirt as may be absolutely 
necessary ia improving the roads in the district, and the Board of 
Supervisors shall allow the owners thereof such damages as wiU be just. 
(Sec. 5.) The Board" has power to levy a tax of four dollars on each 
able bodied male inhabitant within the county, between the ages of 
twenty-one and fifty years, and also a property tax of five cents on 
each one hundred dollars worth of property for road purposes, (Sec. 6 ;) 
the four dollar tax to be collected and applied by the road overseers 
in their districts, and the tax of five cents to be collected by the Sheriff 
and paid into the County Treasury for road purposes. (Sec. 7.) The 
overseers may make private contracts for the improvement of their 
roads at a cost not exceeding fifty dollars, and over that sum by adver- 
tising for bids, and pay the same out of the funds in their hands (Sec. 
8,) reporting to the Board quarterly the amount of fands collected and 
paid out, and how applied. (Sec. 10.) Fines may be collected from 
delinquents, and are required to be paid into the County Treasury, for 
the use of the road district in which they were collected, 

From these several sections it will he discovered that when a road 
has been used by the public it is converted into a public highway by a 
declaration to that effect by the Board of Supervisors. That if a new 
road is desired, the power of the Board is brought into action by the 
presentation of a petition asking that one be " laid out," designating 
therein its termini and general direction. If the Board deem the road 
necessary, persons are appointed to "view out and locate it," and upon 
the return of their certificate it is declared a public highway. The 
damages resulting to the owners over whose lands the road may be 
located, are to be assessed by the Board after the petition is presented, 
upon public notice, at a regular term, and before the road is declared 
a public highway. 

Now, I think it manifest that the words " to lay out " and " to view 
out and locate," as used in the act, mean one and the same thing. 
The road is " laid out " and " viewed out and located." Or, in other 
words, its direction, its width and its termini are fixed and described 
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by those appointed for tliat purpose, and as thus fixed and described 
to be a pubhc highway. 

It is true, the Board can d® something more than fix the extent, 
direction and boundaries of the road, and declare it a pubhc highway. 
It may assess, damages to the land-holders along its route, but this 
power extends no further than to condemn the land to public use, and 
assess to the owner such damages as he may sustain by reason thereof ; 
and ill the exercise of this power the Board discharged the functions 
merely of jurors in other States under the writ of ad quod damnum. 
After its verdict is made, or the amount of damages fixed, it exercises 
the further power of ordering these damages to be paid, but the pay- 
ment is made out of the road instead of the general fund, as I shall 
hereafter show, and the power to do so is derived not from the expres- 
sion " to lay out," but from other portions of the statute. 

After the road is laid out, then it becomes the duty of the overseers 
of the districts through which it passes, to cause it to be put in such a 
condition as to be traveled ; by causing the banks to be graded, bridges 
and causeways to be constructed, &c., &c. ; and the expense or cost 
of doing so is paid out of the funds in their hands, and the five cent, prop- 
erty tax. These two fimds were deemed by the Legislature sufficient 
for road purposes, and were directed to be applied by particular persons 
and for particular objects. I know no instance untU the present where 
the general, funds of the county were attempted to be apphed in this 
way, or to the purchase of a road, and if the power exists, it is strange 
that the Legislature should not have been more exphcit lq conferring 
it ; and that they should have provided a special fund for this object, 
when there was one already at the command of the Board to which it 
could resort. 

The fact, however, that the Board ordered the purchase nloney to 
be paid out of the wrong fund, would not of itself invahdate the con- 
tract. But when we consider that the general fund cannot be resorted 
to, and that the special road fund is to be applied to particlar objects, 
and that the purchase of a road is not of the number, it seems to assist 
us in ascertaining the intention of the Legislature and the power of the 
Board. 

Again, as an illustration^of what was intended by the power to " lay 
out" a road, the Act of 1850 (now repealed) authorized the Court of 
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Sessions to " lay out " cart roads for tlie accommodation of private in- 
dividuals, from residences or plantations, to any public road. The 
same power is vested in the Board of Supervisors by the 9th section 
of the Act of 1855, and the only difference is that the latter is less 
specific than the former. But in the latter the words " to be laid out/' 
apply equally to private cart roads as to public highways. And 
although it may be questioned whether the Board could legally exer- 
cise the power attempted to be conferred, by laying out a road over the 
lands of private iadividuals for private purposes, still, the employment 
of the terms in the connection in which they appear, equally serve to 
show the intention of the Legislature. No one will pretend that the 
Board of Supervisors will appropriate the fimds of the county in the 
purchase of roads for the accommodation of private individuals, in get- 
ting from their farms and residences to some pubhc highway. And 
yet, if the power to " lay out," includes the power to purchase, the 
delegation of authority is just as broad in the one case as the other. 
To say that the Legislature, in the- one instance, intended to delegate the 
power to purchase, and in the other, merely to mark out and define 
-the boundaries, distances, &c., is to accuse that body of a most singular 
and unique mode of getting at the idea intended. 

So much for new roads or roads to be " laid out." The defendants' 
counsel contend that where a road is already established and put in 
proper condition for the accommodation of the traveling public, and the 
right of way secured, the Board of Supervisors may purchase it, if they 
deem it necessary for the use of the county. This power they derive 
from the words to " lay out," which we have ah-eady examined. The 
only mention made in the statute of words to this description, is to be 
found in the first section of the Act of 1855, which declares that all 
roads shall be considered public highways which have been used and 
declared to be such by the Board of Supervisors. 

Now, if the power to " lay out " does not include the power to pur- 
chase, as we think we have shown, it cannot be conferred by the nec- 
essities of pubhc convenience, or the right to declare the road a pubhc 
highway, that has already been used as such. 

But the Board may " lease or purchase any real or personal prop- 
erty, necessary for the use of the county," and here it is contended 
the power rests, if it is not to be found in the other provisions of the 
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statute. It must be borne in mind that the Board of Supervisors is the 
mere agent of the county, with limited power and jurisdiction, and that 
it can exercise no greater authority than has been delegated, and such 
as may be " absolutely necessary " to carry into effect the delegated 
powers. 

They are authorised, and it is made-their duty, to erect court houses, 
jails and other public buildings, and to furnish the same in a suitable 
manner. In the discharge of this duty, if it were inconvenient for the 
time being, to erect and furnish these buildings, they might be leased, 
including the furniture (personal property) necessary for the use of 
the county. If they desire to erect such buildings, the power to do so 
Tiecessarily includes the power to purchase lots on which to build, 
(real estate,) and the materials for the structure, and furniture for its 
use ; and this, I apprehend, was what was meant by the power to lease 
and purchase real or personal property. 

We have seen that if the Board has the power to make purchases of 
this description, a right acquired under it cannot be disturbed except 
for fraud in the Board, or the party claiming such right. The power 
once granted, the county would be completely at the mercy of the 
Board's discretion. The word " necessary " could not control, for 
" the degree of the necessity cannot be a test of the right, but of expe- 
diency only," (4th Wheaton, 432 ; 2d Story on the Constitution, 143.) 
If the Legislature did not intend to hmit the Boards, in leasing and 
purchasmg the hind of property to which I have referred, then they 
are unHmited and uncontrolled, except by their own discretion. The 
counties which they represent are completely withm their power and 
under their control. They may incur debts to an unlimited amount, 
(at least if the counsel for the defendants be correct upon another pomt 
argued m this case,) and tax the people without stuit or measure. 
Should they, in their discretion, become satisfied that the Sacramento 
Valley Raikoad, or the Steam Navigation Company's property, was 
" necessary for the use of the county," they could make the purchase, 
and the county and its citizens would be powerless. If (as has been 
remarked by the plaintiff's counsel) such a power exists, it is time it 
was understood, for I doubt whether the citizens of Sacramento county 
are willing that it should abide therein, however prudent and discreet 
the Board may be. 
2 
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But admit that in this respect I am indiscreet, and that the Board 
does, as an abstract proposition, possess the power to purchase roads 
and other property for the use of the county ; still there is another 
objection to this contract, which is, in my mind an insuperable one. 

It will be recollected that this road was owned by a joint stock cor- 
poration, and that the property in it was represented by twelve hundred 
shares of capital stock. The Board of Supervisors purchased nine 
hundred of these shares, and if the contract was valid, thereby became 
a stockholder in the company, entitled to all of the privileges, and 
incurring all the liabilities of stockholders. Because the stock passes 
into the hands of the county, the company was not thereby dissolved 
or disincorporated. 

Let us see what some of the liabilities of a company of this descrip- 
tion are, or rather its stockholders, and what they may do. 

They may elect a President, Secretary, Treasurer, and a Board of 
Trustees. 

The company may sue, and be sued ; purchase, hold, sell, and con- 
vey real and personal property for the use of the corporation ; appoint 
officers and agents to manage its affairs, and pay them such salaries 
as the stockholders may agree upon ; pass by-laws, not inconsistent 
with the laws of the State, for the management of the property of the 
company ; and borrow money after twenty-five per cent, of its capital 
stock has been paid in, and mortgage or hypothecate its stock to secure 
its payment. 

It is liable to be sued for damages for the conduct of its employees 
and agents, and each stockholder is individually responsible for his 
portion of the debts of the company. 

Now if this purchase be a valid one, the covmty owns property over 
which neither she nor the present Board of Supervisors have any con- 
trol ; for it wiU be recollected that the members of the old Board are 
directors, and managing the stock on behalf of the county, and that the 
present Board has nothing to do with it. 

But it seems to me that a mere statement of this proposition, and a 
glance at the consequences resulting from such a power, are sufficient 
to show that it does not exist. 

For these and many others reasons that might be given, I am of the 
opinion that the contract for the purchase of this stock is illegal, without 
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authority of law, and void. And this renders it necessary for me to 
decide another question in the case as to the legality of this contract — 
hased upon estimates of the liabilities of the county at the time it was 
made. I have found the facts so that it may be raised in the Supreme 
Court, if the case goes there, and the parties desire it, though I shall 
not discuss it. 

The only remaining proposition to be determined is the propriety, 
under the views I have taken of the contract, of granting the reliet 
sought by the bill, or rather the power to do so. 

It was once much doubted whether a court of equity could interfere 
to compel an instrument, void upon its face, to be delivered up and 
cancelled. But whatever may have been the doubts or difficulties 
formally entertained upon this subject, they seem, by the more modern 
decisions, to be fairly put at rest ; and the jurisdiction is now main- 
tained in the fullest. (Story's Eq., § 700.) This latter doctrine is 
maintained, however, upon the ground that, if the instrument be ne- 
gotiable, it may be used for a fraudulent or impure purpose, to the 
injiiry of the third parties : or if a deed purporting to convey lands or 
other inheritances, that it may operate as a cloud upon the title. That 
if it be an instrument of a different character, it may be applied to im- 
proper purposes, or used in after time to promote vexatious litigation, 
when the proper evidence to repeal the claim may have been lost or 
destroyed, &c. But this " whole doctrine is referable to the general 
jurisdiction which courts of equity exercise in favor of a party quifk 
timet." And, " where the illegality of the agreement, deed or other 
instrument appears upon the face of it, so that its nullity can admit of 
no doubt, the same reason for the interference of courts of equity, to 
direct it to be cancelled or delivered up, would not seem to apply ; for, 
in such a case, there can be no danger that the lapse of time may de- 
prive the party of his full means of defense ; nor can it in any just cause 
be said that such a paper can throw a cloud over his right or title, or 
diminish its security, nor is it capable of being used as a means of vexa- 
tious litigation or serious injury. And, accordingly, it is now fully 
established that, in such cases, courts of equity wiH not interpose their 
authority to order a cancellation or delivery up of such instrument." 
(Story's Eq., § 700 and 701.) 

In such a case, it will be regarded as " an important paper, which 
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cannot avail its possessor." (6tli Peters, 97.) I have examined the 
most of the decisions cited by plaintiff's counsel upon this point, and 
the doctrines ield by them do not materially differ from the rule above 
laid down, which I think the correct one. 

Testing this case, then, by this rule, ought the reUef which plaintiff 
seeks to be granted ? I think not. If I am correct in my legal con- 
clusions as to the contract, it is an utter nuUity, void upon its face, and 
impotent to bind the coimty. The evidence of its existence is a matter 
of record, spread upon the minutes of the Board of Supervisors of Sac- 
ramento county, and is not subject to be lost or destroyed. The war- 
rants issued in payment of the stock " distinctly specify the liability 
for which they were drawn, and when it accrues," and they carry upon 
their face the evidence of their own invalidity, and the supposed Uability 
for which they are issued. No one can take them as an innocent hold- 
er or purchaser, and thereby protect himself, for no one can take them 
without notice. Neither Rhodes nor his assignee, whoever he may be, 
acquired any rights under them ; and if the Treasurer pays them, he 
does it voluntarily, at his own lisk, and with fuU notice of the conse- 
quences. This suit was brought, not for the protection of the Treasurer, 
but of the county. It has all the protection it requires without resort 
to a court of chancery. It has failed to make such a case as wiU war- 
rant the inteference of the Court, and the bill must be dismissed at the 
complainant's cost. 



IN RE HOLT. 

Fourth Judicial District Court, April, 1857. 
Escape from Sheriff — Insanity. 

If a Sheriff unlawfully take a prisoner out of his County, every continuous act of the 
Sheriff thereafter in the premises is unlawful. 

In the absence of evidence of a lawful removal of a prisoner from the proper County 
the Court will infer that the removal was unlawful. 

The County Judge of a County adjoining the one in which a felony has been commit- 
ted, has no right to examine into the insanity of a prisoner. 

Whatever order a County Judge of an adjoining Cbunty makes in the matter of the 
insanity of a prisoner of another County, is void. 
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A Sheriff who holds a prisoner under a commitment must detain him until he is law- 
ftiUy discharged. 

' Wade, and Tingley, for the motion. 

H. H. Byrne, District Attorney, opposing. 

This was a motion to discharge J. W. Holt on habeas corpus from 
the custody of John M. Barron, who held him by virtue of a warrant 
from Klamath county, which was properly certified by a Justice of the 
Peace of San Francisco county. 

On the hearing, it appeared that Holt had been Sheriff of Klamath 
county, and while such Sheriff, Barron, a constable, gave Holt in March, 
1857, the commitment of one DoneUy, charged with murder. That 
Holt took DoneUy into custody, and then departed from the county 
and had not since returned. It also appeared that there was no proper 
jail in Klamath county ; that Holt took DoneUy to Trinity coimty, and 
was seen going towards the jaU in that county with DoneUy ; that the 
County Judge of Trinity county had certified DoneUy as insane, and 
directed him to be conveyed to the Asylum at Stockton ; that Holt 
had brought DoneUy as far down as Sacramento, and then Holt came 
to San Francisco, since which time DoneUy has not been seen. Bar- 
ron came in search of Holt and DoiieUy, and finding Holt in San Fran- 
cisco, arrested him. 

Hagbr, J. — ^It appears by the testimony that a person named Don- 
eUy was charged with the crime of murder in Klamath county. That 
he was brought before a Justice of the Peace, and, after a hearing, a 
warrant of commitment was issued by the magistrate, on which he was 
taken, and with the commitment deUvered to the petitioner. Holt, the 
Sheiiff of the county of Klamath. That he took him to the adjoining 
county of Trinity, and while there the County Judge of Trinity made 
an order directing Holt, the Sheriff of Klamath, to take him to the 
Lunatic Asylum at Stockton. That Holt proceeded with DoneUy as 
far as Sacramento, and there voluntarily suffered him to go at large, 
since which time he has not been heard of. It appears that the jail 
of Klamath county is at Crescent City, which town, by a law said 
to be passed by the present Legislature, is within the territory of 
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the county, of Del Norte, a new county created out 'of a portion of 
the county of Klamath. There being no jail in the present county of 
Klamath, and no evidence that the authorities of that county made any 
order for the confinement of prisoners in the jail of any contiguous 
county, it is a matter of uncertainty vehere Donelly should have heen 
put for security. But as it appears that the passage of the law crea- 
ting Del NoTte was unknown in the county of Klamath at the time of 
the commitment by the Justice, the presumption is, that it was the duty 
of the Sheriff to take the prisoner to the Crescent City jail. But I 
regard this as immaterial, and will consider the ease as if the SherifiF 
had performed his duty in taking DoneUy to Trinity county. If ttat 
were the proper place for his confinement, the Sheriff of Klamath 
should have delivered him over to the Sheriff of Trinity, and the lat- 
ter should have kept him in confinement until he was discharged ac- 
cording to law. He would then have remained in Trinity county jail 
as a prisoner of the coimty of Klaniath to await the action of the 
Courts or Grand Jury of that county, and not of the county of Trinity. 
The Sheriff of Trinity would be the custodian or jailer of the prisoner 
for the time being, and responsible for his safe-keeping, and he would 
have had no authority to remove him from the jail except to obey a writ 
of habeas corpus — the proper order of the Courts of Klaniiath, and sonle 
few exceptional cases mentioned in the Act relatitng to Sherifi, which 
have no application here. It does not appear by the evidence that 
Holt delivered the prisoner over to the Sheriff of Trinity, or that he 
was in custody in the jail of that county. By the order of the Cbunty 
Judge, it appears an application was made to him for the purpose of 
having Dqnelly adjudged to be a lunatic, under the 14th section of 
the Act to establish an Asylum for the Insane, which was done accord- 
ingly. By the order of the County Judge, which has been produced 
here, it appears he was aware of the fact that Donelly had been com- 
mitted for the crime of murder, and held to answer for the charge in 
the tribunals of Klamath county. The Act to regulate proceedings 
in criminal cases, (Compiled Laws, page 42, sections 583, 584, etc.,) 
points out the mode of trial and proceeding in case of a person ac- 
cused of crime and alleged to be insane, and section 15 of the same 
law, under which the County Judge made his order, authorizes the 
Courts of this State to commit to the Asylum any person who may be 
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charged with an offense punishable by imprisonment or death, who 
shall be found to be insane. The Courts of Klamath, then, were the 
proper tribunals to try the quiCstion of. insanity in this case, and the 
County Judge of Trinity had no jurisdiction in the matter, and his or- 
der therefore was void and afforded to Holt no excuse for disobeying 
the warrant of commitment which he held at the tune. The commit- 
ment was regular and vaUd, and should have been obeyed the same as 
if it had been made by a Judge of the Supreme or of a District Court 
sittmg as a committing magistrate, and if the County Judge of Trmity 
and the Sheriff of Klamath could disregard this commitment, they 
might have done so had it been made by a Judge of the highest tri- 
bunal in the State. If such a precedent should be estabhshed, and 
the action of the County Judge be declared legal, it would afford a 
new and very summary mode of disposing of criminals and dehvering 
prisoners from jails. 

By the commitment the Sheriff was bound to receive the prisoner 
into his custody, and detain him until he was legally discharged. He 
had no authority to take him to the county of Trinity, except to place 
him in confinement there in case the jail of that county was made, by 
a proper order, the jail of Klamath. If he voluntarily, or without le- 
gal authority, took him there for any other purpose, he rendered him- 
self liable for an escape, and this offense was committed in Klamath 
county as soon as the intention was formed to remove him from that 
county, as his subsequent acts relate back to that period, and the of- 
fense would be triable in Klamath county. From the facts that the 
petitioner Holt disobeyed this commitment— took his prisoner to the 
county seat of Trinity, and instead of placing him there in confine- 
ment, went before the County Judge of that county, received from him 
an order, in conflict with the command of his commitment, to convey 
him to the Lunatic Asylum, and without awaiting the action of the 
Courts of Klamath, of which only he was an officer, voluntarily obey- 
ing the order of the County Judge of a county in which he was not 
an officer, and proceeding with his prisoner as far as Sacramento, suf- 
fering him there to go at large, and giving his consent to his making 
a visit to San Francisco alone, are very suspicious and unexplained cir- 
cumstances, which present a sta-ong prima facie case against Holt. 
He may have acted in good faith ; he may have supposed he was obey- 
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ing valid and legal orders when he removed Donelly from Klamath 
and Trinity, but whilst I have no disposition to pre-judge his case in 
this preliminary investigation, I am unwilhng to reconcile his conduct 
with innocence. I must, therefore, after having heard the testimony 
and proofs, under sections 16 and 22 of the Act concerning the writ 
of habeas corpus, (Compiled LawS, p. 167,) award a warrant to re- 
commit him to custody, and that he be taken before the nearest or most 
accessible magistrate of the coimty of Klamath. 



BRANNAN vs. MESICK. 

Sixth Judicial District Court, April, 1857. 

Construction or Written Instruments — Acknowledgments. 

In the construction of deeds and other instruments the cardinal rule is to arrive at 
the true intent and meaning of the parties, and to give effect to that intention if it 
can he done without violating any rule of law. 

In certifying an acknowledgment or proof of a deed it is not necessary that an 
officer should use the express words of the statute. A substantial compliance with 
the form there given will be sufficient. 

Courts feel no inclination to disturb the land titles of the country by undergoing a 
severity of criticism on the language of a certificate of the proof or acknowledgment 
of deeds. The omission of the word " uses " in the expression of the tei-m " pur- 
poses and uses " is not a fatal defect. The meanings are synonymous. 

Constructive notice of a record is not abolished by statute in this State. 

Unrecorded conveyances are good against Subsequent purchasers, when in the latter, 
mala fides or malice is shown to have existed. 

Courts will not suffer a statute made to prevent frand, to be a protection to fraud. 

Action to set aside a deed as fraudulent and as a cloud upon title. 

Volney E. Howard, for plaiitiff. 

Edwards ^ English, for defendant. 

The facts are fully set forth in the opinion. 

MuNSON J. — John A. Sutter, Jr., on the 28th day of June, 1850, 
sold to Samuel Brannan, S. C. Bruce, Julius Wetzlar and James S. 
Graham, certain property in the ciiy of Sacramento. Subsequently, 
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the grantees divided the property, and mutual deeds of division were 
executed. In July, 1865, Sutter, Jr., conveyed the whole of the 
property to Mesick, and plaintifi' institutes this suit to cancel the last 
deed, as a cloud upon his title. 

The first question iavolved is the construction of the conveyance or 
instrument in writing made by Sutter, Jr., to Brannan, Bruce and 
others. It is said that it is void for the want of certainty in the 
description of the premises intended to be conveyed. In the construc- 
tion of deeds, as well as other instruments, the cardinal rule is to 
arrive, if possible, at the true intent and meaning of the parties, and 
to give effect to that intention, if it can be done without violating any 
rule of law — and if the instrument bears upon its face evidence that 
it was written by a person unskilled and unacquainted with legal 
requirements and technicalities, a much greater latitude is indulged 
than when it appears to have been drawn by a careful and skillful 
draftsman. (Andrews vs. Murphy, 12 Geo. Rep., p. 431.) Apply- 
ing this rule to the instrument in question — ^making one clause or part 
aid and help to expound another — ^there is no diflBculty in the descrip- 
tion of the property. The obvious meaning and intent of Sutter, Jr., 
was to sell aU the lots he owned in the city of Sacramento — aU the 
real estate he owned in the State of Cahfomia at the time of the 
execution of the instrument. I would examine the instrument at 
length, and show that such was the clear intent and meaning of Sutter, Jr. , 
but it is unnecessary, as the Supreme Court, in the case of Mesick vs. 
Sunderland, decided July term, 1856, held the description sufficient. 
They say : " Takuig the deed as a whole, it is apparent that the 
intention was to convey all the real estate of the grantor in the State 
of California." 

The Evidence adduced at the hearing of this case clearly establishes 
that such was the real intent of Sutter, Jr. This evidence, perhaps, 
could not be taken in view by the Court m construing the words of 
the instrument, but it shows that the intent, as gathered from the 
language of the instrument itself is sustained, and sustained by the 
facts as disclosed by the evidence. 

•The description of the property being sufficient, the next inquiry is, 
the nature of the instrument ; is it a deed in presenti ; does it convey 
an absolute estate in fee simple with a lien or charge attached, or is it 
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a convejance or condition precedent or subsequent, or is it a mere 
executory agreement for the sale and purchase of lands ? 

The Supreme Court, ia the case of Mesick vs. Sunderland, held 
that it was not a deed in presently nor a conveyance in fee with a lien 
or charge attached. So far, then, I am precluded from examining 
the instrument, as the decision of the Supreme tribunal is, conclusive 
and binding upon me. They say that it is an executory contract or a 
conveyance on condition precedent. There is a distinction between a 
conveyance on condition precedent and a mere executory agreement 
for the sale and purchase of lands. The former is a conveyance, and 
on the performance of the condition transfers an estate. It is true 
the estate does not vest until performance ; but when the condition is 
performed the estate immediately passes and becomes absolute. A 
condition is a qualification or restriction annexed to a conveyance of 
lands. Conditions cannot be annexed to estates of inheritance or 
freehold estates without deed. (Bacon's Abridgment, vol. 2, 28S.) 

In the case of an executory agreement for the sale and purchase of 
lands, the title does not vest upon the performance of the covenants, 
but a deed or conveyance has to be made and executed before the 
legal estate passes. 

If the instrument in question is not a conveyance in fee with a lien 
or charge attached, then, in my opiaion, it must be construed to be a 
conveyance on condition precedent or subsequent, — the Supreme 
Court say on condition precedent. I must so regard it : to show ihat 
it is not a mere executory agreement, I would call attention to the 
language used in the latter part of the instrument ; it reads : " And 
the said party of the first part, his heirs, executors, administrators 
and assigns, doth further covenant to and with the said parties of the 
second part, their heirs, that in case the said parties of the second 
part, their heirs and assigns, pay to the said party of the first part, 
his heirs, executors, administrators or assigns, the just and full sum of 
125,000, on or before the first day of July, 1860 ; and the further 
sum of $25,000 on or before the 29th day of September, 1850 ; and 
the further sum of $75,000 on or before the first day of July, 1851 ; 
making, in all, the just and full sum of 1125,000 ; then, this instru- 
ment is to take effect as a fall and complete conveyance in fee of aU 
and singular the lands, tenements, hereditaments, appurtenances and 
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real estate, in the State of California, belonging to^ or in wHcli the 
said party of the first part, his heirs, executors, administrators, &c., 
is, or are, in any way, entitled or interested." 

It win be seen that, upon the payment of the money, the legal 
estate was to vest immediately in the grantees ; no other conveyance 
was to be executed. Regarding, then, the instrument as a conveyance, 
on condition precedent, it was entitled to be recorded, provided it was 
properly acknowledged. ■ 

Section 24 of the Act concerning conveyances, passed in 1850 
(Compiled Laws, page 517) reads : " Every conveyance, whereby any 
real estate is conveyed, or may be affected, duly acknowledged, &c., 
shall be recorded in the office, of the Recorder of the county m which 
the real estate is situated." Sec. 25 provides that every such convey- 
ance, acknowledged or recorded, shall- impart notice to all persons of 
the contents thereof. Sec. 36 reads : " The term ' conveyance,' as 
used in this act, shall be construed to embrace every instrument in 
writing, by which any real estate is created, aliened, mortgaged, or 
assigned, except wills, leases for a term not exceeding one year, and 
executory contracts for the sale or purchase of lands," &c. This is 
an instrument ia writing ; it does affect real estate ; it is not a will — 
not a lease, and, as I have endeavored to. show, not a mere executory 
agreement for the sale and purchase of. lands ; it is, consequently, a 
conveyance withia the meamng of the , act, and, as I have before 
stated, was, if duly acknowledged, entitled to be recorded. I am not 
aware that defendant, Mesick, intends to attack the certificate of 
acknowledgment attached to the conveyance to Brannan and others. 
As, however, it is noticed in the brief submitted, I will as briefly as 
possible, give my views as to the rule which Courts should adopt in 
the construction of such certificates : 

It is not necessary that an officer, in certifying the acknowledgment 
or proof of a deed, should use the express words of the statute. The 
Legislature, ia the passage of the Act concerning conveyances, did 
not so intend; for the, Act itself says, a substantial compKance with 
the form there given shall be sufficient ; even if the Act itself did not 
so provide, the Courts would hold such to be the rule. In the case of 
Alexander Botts vs. Merry, 9 Missouri Rep., p. 510, it was held that 
when the statute requires the officer to certify that the person 
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acknowledging the deed was personally known to him, it is sufficient if 
he certify that he was known to him. The Court in its decision says : 
It is much to he desired that every officer who takes the acknowledg- 
ment of a deed would conform Kterally to the law, hut we know that 
the convenience of our people requires that the taking of the ac- 
knowledgment of deeds should be entrusted to those who are ignorant 
of the forms of the law — who will take a proper acknowledgment, but 
blunder in certifying to it. 

In the case of ShaUer vs. Branch, 6 Bin., 438, the Supreme Court 
of Pennsylvania says : " We have always declared that it was sufficient 
if the law was substantially comphed with, and on any other principle 
of construction the peace of the country would be seriously affected, 
as the certificates of acknowledgment of deeds have been generally, 
drawn by persons who were either ignorant of or disregarded the 
words of the Act of Assembly. In the case of Nantz vs. Bailey, 3 
Dana Rep., p. Ill, the Court says it is not indispensable that the 
certificate should state the exact process of examination in verbal 
detail. Such particularity has never been observed or required. In 
the case of Livingston vs. KeteUe, 1 GiUman, 116, the Supreme 
Court of Illinois says the certificate states that, " the above named 
mortgagor personally appeared before the justice and that he was 
personally known to him as the identical person who executed the 
mortgage." This is equivalent to the statement that the individual 
was personally known to the justice to be the person whose name was 
subscribed to the mortgage. The term, " the above named mortgagor," 
must be understood to mean the real party who was to execute the 
mortgage. 

See also, Den vs. Geige, 4 Halsted, p. 225. Pickett vs. Doe, 6 S. 
& M., p. 471. Thurman vs. Cameron, 24 Wend., p. 87. Jackson 
vs. Gumaer, 3 Cowan, p. 552. 

The summary of all that can be found in the books on this question 
as stated by the Supreme Court of Missouri is, that a substantial 
comphance with the law is alone required. When this appears, the 
Courts feel no inclination to disturb the land titles of the country by 
indulging a severity of criticism on the language of the certificate of 
the proof or acknowledgment of deeds. From the condition of many 
portions of this State, the disadvantages under which they labor in 
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regard to legal infonnation and the necessity of entrusting the execu- 
tion of the laws in many instances to inexperienced hands, an 
application of these principles of construction to certificates of ac- 
knowledgment wiE not only be found wholesome, but indispensable to 
the peace and quiet of the country. The certificate attached to.the 
instrument in this case declares that the grantor acknowledged the 
deed " for the purposes," &c., omitting the word "uses" given by 
the statutory form ; in eveiy other respect the very language of the 
statute is strictly followed. The purposes of a deed must be synony- 
mous with its uses. The word omitted is not necessary either to the 
sense or legal effect of the statutory form. 

The instrument from Sutter, Jr., to Braaman and others having 
been properly acknowledged, and being, as I have endeavored to 
show, a conveyance affecting real estate, was entitled to be recorded. 
The evidence shows that it was placed on record in the County 
Recorder's office of this county on the ^Oth day of July, 1850. Its 
registry imparted notice to Mesick, and consequently the subsequent 
conveyance to him by Sutter, Jr., is fraudulent and void as against 
Brannan and others. — (See sec. 27th, Conveyances.) 

But again, concede that the instrument from Sutter, Jr., to Brannan 
and others did not operate as a conveyance, and was not entitied to be 
recorded until the estate passed, yet as soon as the money was paid 
and the performance of the condition acknowledged by Sutter, Jr., 
the fee vested, the legal estate immediately passed to Brannan and 
others, and then most certainly it was entitled to be recorded. The 
evidence shows that the first payment of. $25,000 was paid to Sutter, 
Jr., at the time the original instrument was recorded and dehvered. 
On the 18th of March, 1851, Sutter, Jr., executes and dehvers to 
Brannan, Bruce, Wetzlar and Graham, two written receipts— the one 
acknowledging the second payment of $25,000, and the other the sum 
of $75,000, as payment in fiiU of the third and final payment 
mentioned in the instrument. These two receipts were acknowledged 
before a Notary Pubhc and recorded on the 19th of March, 1851, m 
the office of the County Recorder of this county. 

The conditions having been performed, or what is a legal eqmvalent 
thereto, their performance having been acknowledged,, an absolute 
estate passed to. Brannan and others, and therefore was not the 
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conveyance from Sutter, Jr., to Brannan and others properly on record 
after March 19th, 1851 ; and did not its registry from that date, if 
not before, impart notice to subsequent purchasers ? 

I will now proceed to examine the case regarding the instrument 
from Sutter, Jr., to Brannan and others as an executory contract. 
Under the statute of 1850, as we have already seen, an executory 
contract for the sale and purchase of real estate was not entitled to 
be recorded. The Legislature, in 1855, however, amended the act of 
1850, and authorized the record of such agreements. Was it intended 
by the Legislature that this act should have a retroactive effect and 
legalize the registry of agreements which had been -previously placed 
on record, and constitute the registry of the same, notice as against 
purchasers subsequent to the passage of the act ? Ithink such should 
be the construction of the Court. Remedial statutes should be 
liberally construed, sometimes restrained, sometimes enlarged, so as 
more effectually to meet the beneficial end in view, and prevent a 
failure of the remedy. The Legislature has the constitutional right to 
give to remedial statutes a retroactive effect, provided they do not 
impair contracts or destroy vested rights. 1 Kent. Com., p. 502-3. 

It has a right to make that a legal record which was not so before, 
and constitute the same notice to all purchasers subsequent to the 
passage of the act. Mercer vs. Watson, 1 Watts Rep. 380 ; Bamet 
vs. Bamet, 15 Sergt. & Rawle, p. 72 ; Dulany et al. vs. Tilghman, 
16 Gill & Johns, 461 ; Smith Com. on Statutory Construction. 

If the record of the instrument was beneficially affected by the 
Act of April, 1855, then it imparted notice to Mesick, as he purchased 
subsequent to the passage of the Act ; but conceding that it was not 
the intention of the Legislature to give the Act of April, 1855, a 
retroactive effect, then the question arises, was Mesick a purchaser in 
good faith and for a valuable consideration. When he took his deed 
from Sutter, Jr., did he have actual notice of the instrument executed 
to Brannan and others, or did he have such notice as put him upon 
inquiry and rendered his deed fraudulent ? Notice may be either actual 
or constructive. In some of the States it is expressly provided by 
statute that an unregistered conveyance shall be void as against all 
except those having actual notice, thus abrogating constructive notice • 
but there is no such provision in our statute, and, consequently, in this 
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State constructive notice is not abolished. Our Registry Act simply 
protects a purchaser who takes the precaution to search the records, 
and registers his own conveyance against prior imrecorded conveyances 
of which he had no notice. 1 Sand. Ch. Rep., p. 425. 

To effect, however, a purchaser having a deed duly registered with 
constructive notice, it should be of such a nature as to show a want of 
good faith, and justify an inference of actual knowledge or notice. 
White & Tudor,' Equity Cases, Vol. 2, Pt. 1, p. 132-3. 

In the authority cited it is said, nothing is better settled in 
England and this country, than the general doctrine that the purchaser 
of a legal title wUl be liable to all equities of which he had actual or 
constructive notice at the time of the purchase : a person purchasing 
under such circumstances is a mala fide purchaser, and wLU not be 
enabled by getting in the legal estate to defeat such prior equitable 
interest. In the pricipal case this was put on, the ground that, although 
the words of the Registry Acts are express, that unregistered con- 
veyances shall be void as against subsequent purchasers, the Legislature 
could not have intended to sanction -such gross wrong and injustice as 
is imphed in accepting a conveyance of an estate with a knowledge 
that it had previously been sold to another, and for the purpose of 
depriving him of the benefit of his purchase. 

In England this construction of the act is confined to Courts of 
Equity ; but in this country it is well settled both in Courts of Law 
and Equity, that a conveyance, duly registered, passes no title what- 
ever, when it is taken with a knowledge of a prior unregistered 
conveyance. Our recording acts only apply in favor of parties who 
have acted in good faith, and cannot be made the means of fraud or 
oppression. White & Tudor, Equity Cases, Vol. 2, Pt. 1, p. 130. 

Oar act concerning conveyances, sec. 26, provides that every 
conveyance of real estate not duly recorded, shall be void as against 
any subsequent purchaser in good faith, and for a valuable considerar 
tion, thus making unregistered conveyances good when mala fides or 
malice is shown to have existed. But if our statute contained no such 
qualifying words, the construction would be the same. White & 
Tudor, Equity Cases, Vol. 2, Pt. 1, p. 130. 

Court, says Chancellor Kent, 10 Johns, 431, wUl not suffer a statide 
made to prevent fraud to be a protection to fraud. It may often be a 
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question what fact or circumstances will amount to notice sufficient to 
charge the party, but if the fact of notice be once made out, there 
is no doubt in the books but that as against such prior deed the 
subsequent registered conveyance is to be adjudged fraudulent and 
void. It is not necessary in any case to constitute notice, that it 
should be in the shape of a distinct and formal communication ; it will 
be impUed in all cases where a party is shown to have had such means 
of informing himself as to justify the conclusion that he has availed 
himself of them ; whatever, therefore, is sufficient to direct the 
attention of a purchaser to the prior rights and equities of third 
persons, and to enable him to ascertain their nature by inquiry, will 
operate as notice. White & Tudor, Equity Cases, Vol. 2, Pt. 1, p. 
116. If a party designedly abstain from making inquires for the 
purpose of avoiding knowledge, he will be charged with notice. 1 
Stpry's Equity Jur. § 400 — note. Havmg thus examined the law, 
let us see whether Mesick was a bona fide or fraudulent purchaser. 
The conveyance or instrument from Sutter, Jr., to Brannan and others, 
was placed upon record in July, 1850 ; if it was placed there without 
authority of law, the registry itself imparted no notice, but it is shown 
by the evidence that Mesick was engaged in the County Recorder's 
office in this county, from some time in 1853 to 1855, during a portion 
of which time he acted as Deputy Recorder, and during the whole 
time he was actively engaged in transcribing from the records ; he 
was an examiner of titles, made out abstracts, &c. — one of which, 
dated March 20th, 1855, was produced in evidence. In it he mentions 
the conveyance or instrument from Sutter, Jr., to Brannan and others ; 
he calls it " conditional," and refers to the book and page in and oh 
which it was registered — thus showing that he had seen, read and 
exanuned it — it was a true copy of the original. Under these 
cu-cumstances, can it be said that Mesick purchased without knowledge 
— that there was not sufficient to put him upon inquiry ? Can he be 
considered as a purchaser in good faith ? I am aware that the 
Supreme Court of Pennsylvania, (one of the Judges dissenting,) in 
the case of Kuns vs. Swope, 2 Watts, 72, says that an actual inspection 
of a defective registry will not amount to actual notice. But in the 
first place the decision was not appHcable to the facts in the case 
before the Court, and, consequently, it is a mere dictum — and in the 
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second place it is, in my opinion, unsupported by sound reasoniag. 
A party purchased two tracts of land: — one lying ia Huntington county, 
the other in Bedford county — ^both tracts were conveyed by the same 
deed ; it was recorded, however, only in Huntington county. I find 
the decision reviewed in White & Tudor's leading cases in Equity. 
It is there said — " The evidence was not merely sufficient, but legally 
conclusive, that the record was a true copy of the deed, as to the 
lands in Huntington county, although not as to those ia Bedford 
county ; and if it had actually been examined by the purchaser, which 
cmdd not be presumed and was not proved, the case would have stood 
upon the same footing as if he had seen a deed duly executed and 
proved of the lands in the former county, and containing a recital of 
a contemporaneous conveyance of those in the latter. Such a recital 
would not have been sufficient to induce and direct inquiry, and thus 
operate as actual notice. And even if the record was to be regarded 
as a mere unauthenticated copy, still a copy of a deed, purporting to 
pass the land for which a purchaser is in treaty, found among the 
papers of a party claiming an interest in other land under the same 
deed, would seem to make it the duty of the purchaser to pause in 
completing his purchase, until he had made inquiry of the parties to 
the instrument. In Kims vs. Swope, however, there was nothiag to 
prove that the copy had been seen by the purchaser, except the pre- 
sumption that a purchaser examines the registry, which, as a presump- 
tion of fact, has no weight whatever, and as a presumption of law, is 
applicable only when the deed is registered in the same county with 
the land." 

Again, section 27 of the Act concerning conveyances, passed in 
1850, authorizes the recording of powers of attorney, and section 28 
of the same Act forbids the revocation of a power of attorney until the 
revocation is recorded. The instrument in question contains a power 
of attorney from Sutter, Jr., to Brannan, Bruce, Wetzlar, and Graham. 
As such, it was entitled to be recorded. So far, then, it was not a 
defective registry, but one authorized by law, and having been seen 
and read by Mesick, did it not impart notice to him of all its con- 
tents, and have the same force and effect as if he had seen the original 
instrument ? 

If there existed any doubt, however, with regard to Mesick's having 
3 
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actual notice of the existence and contents of the instrument to Bran- 
nan and others, it is put at rest by the testimony of Col. Sanders. He 
testifies to conversation between himself and Mesick, in which the con- 
veyance or instrument was discussed. They called it the 2,200 lot 
deed, and was by them considered insufficient and void for want of cer- 
tainty in the description of the land intended to be conveyed. Mesick 
well knew what land Sutter Jr., intended to cdnvey by the instrument, 
but he thought the description was imperfect and insufficient, and he 
waa willing to take advantage of it, and for this purpose started for 
Acapulco, where Sutter, Jr., resided, and obtained from him a deed, 
not only for the property previously sold to Brannan and others, but all 
other property which he, (Mesick,) from the examination of the rec- 
ords, concluded had been defectively conveyed. According to the 
testimony of the witness, Mesick started, promising to obtain the deed 
in favor of Sutter, Jr. However this may be, he took the conveyance 
to himself. 

The evidence shows that the property thus conveyed to Mesick is 
worth about one million ($1,000,000) dollars, for which he paid at the 
time the conveyance was executed, |500. He has since paid the fur- 
ther sum of $900. He also executed to Sutter, Jr., a bond in the penal 
sum of $25,000, the conditions of which as testified to by the witness 
are " very singular." The bond was probably given to secure the 
paynient of a certain portion of the proceeds that Mesick might realize 
from sales. Mesick's object in connecting himself with the Recorder's 
office was to engage in a gigantic speculation — Shaving devoted from 
one to two years to an examination of the records, having ascertained 
each and every flaw and defect, he takes counsel and proceeds to Acer 
pulco to accomplish his ends ; although he was weU aware that the 
property that he was thus seeking to obtain had been previously sold 
and purchased in good faith ; that a valuable consideration had been 
paid for it — that it embraced a large portion of the real estate in this 
city — that valuable buildings had been erected upon it, and large sums 
of money expended in improvements. Although he was weU aware 
that it was held by innocent parties, and who, for years, (so far as the 
Sutter title was concerned,) had been in the undisputed possession of it. 
Although he well knew that from many he was endeavoring to take 
their homesteads, acquired, perhaps, after many years of hard toil and 
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labor. Although he was well aware that he was seeking to take from 
his neighbors that which rightfully and justly belonged to them ; that 
he was throwing a cloud upon titles in this city, and thereby impairing 
and retarding its prosperity and growth ; notwithstanding all this, he 
asks the Court to aid and assist him in carrying out his gross specula- 
tion. I should regret to learn that ia any civilized country such a 
fraud could be successfiilly perpetrated. 

I have no desire to speak harshly, but I feel it to be the duty of 
courts of justice to discountenance and condemn such unscrupulous and 
heartless speculations; to countenance such barefaced attempts to 
unsettle long estabhshed titles, and by virtue of mere technical defects, 
deprive hundreds of parties of property which they have bought in good 
faith and paid fuU value for, would be productive of incalculable evU. 
J£ courts were to encourage speculations of this character, in the lan- 
guage of Lord Redesdale, " I have no doubt but that they would swarm." 
In this country particularly, where there has been a great iacorrect- 
ness ia transacting business in remote periods, it would be highly 
dangerous to encourage such claims. It would be mischievous to 
society — ^ridschievous to the country. In my opinion, an attempt of 
this description should be watched with every sort of jealousy in aU 
cases, and received with every mark of dishke which can be shown to it. 
Chief Justice Wood, of the Supreme Court of Ohio, in speaking of 
speculations and attempts to unsettle long estabhshed titles, says: 
" Fear is entertained that the feelings of this Court are hostile to the 
disturbance of titles long enjoyed, and that unwarranted prejudices may 
defeat a recovery. For once, I must admit that it is always with me 
a matter of serious regret when I see litigation springing up that is so 
often attended with such disastrous results to imiocent purchasers. It 
is only m those cases, however, where the spoil is to be divided with 
some mousing speculator, and when from the state of the law the Court 
may be forced to aid in that result that it feels itself called upon to give 
judgment in that spirit of disapprobation which tends to discourage a 
cause that adds nothing to the character of a profession in other re- 
spects proverbial for integrity and correct sentiment throughout the 
civilized world." 

A decree must be entered in favor of plaintiff. Counsel will draw 
one and submit it to the Court. 
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CARR vs. VERMUELS. 

Third Judicial District Court, March, 1857. 

Homestead — Purchase Monet. 

If the mortgagee advances money to the mortgagor for the express purpose of releasing 
or cancelling a prior mortgage made for the purchase money of the property, this 
mortgagee becomes subrogated to the equities of the nlortgagee whose lien has been 
extinguished, and this second mortgage is regarded as given for the original purchase 
money. 

Wallace ^ Rhodes, for plaintiff. 

Vorris ^ Arehis, for defendant. 

I 
The facts are ftilly set forth ia the opinion. 

Hester, J. — ^The facts of this case are briefly these : Potter and 
■wife were seized of a lot of ground in the city of San Jose, in trust 
for one Gordon, who sold the same to Vermuele, the husband of the 
defendant, and obtained from him a mortgage thereof to secure the 
payment of the purchase money. Upon failure to pay the purchase 
money the mortgage was foreclosed and the lot decreed to be sold to 
pay the hen. Vermuele, by his agent, before the day fixed for the 
sale, negotiated a loan of money with the complainant to pay said debt 
and for other purposes, for the whole of which the complainant was to 
be secured by a mortgage upon said lot, the complainant having been 
informed of the intended application of said money. On the same 
day and just before the intended sale by the officer, the money was 
procured (11200) by Vermuele, who applied 1736 of which in dis- 
charge of said decree. On the same day, and immediately after the 
payment of said decree, (being the 1st day of March, 1855,) pursu- 
ant to agreement Vermuele made to plaintiff the mortgage on which 
this suit is brought, his wife, the defendant, residing in this State but 
not joining him therein. Afterwards Vermuele died, leaving the de- 
fendant, his widow, who defends against the decree for the sale of the 
mortgaged lot, on the ground that it is her homestead. 

The plaintiff claims to have so much of the lot sold as shall be neces- 
sary to make the amount of money applied to said Gordon mortgage, 
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and interest thereon. The plaintiff presented his claim in due form 
of law to the Administrator of the estate of Vermuele, obtained an 
endorsement of its allowance, but which was rejected by the Probate 
Judge. 

1. The plaintiff contended that in equity, as his money was procured 
from him to discharge the Gordon mortgage, he should be treated as 
Gordon's assignee, and be substituted to the same rights of Gordon as 
mortgagee. 

There is much plausibility in this position. In 1 Hilliard on Real 
Estate, p. 144, it is stated : " A Court of equity will keep an incum- 
brance aJive, or consider it extinguished, as will best serve the pur- 
poses of justice, and the actual and just intention of the party. It 
will sometimes hold a charge extinguished where it would subsist at 
law ; and sometimes preserve it, where at law it would be merged." 

In 1 N. H. Rep., 167, Marsh vs. Rice, cited by 1 Hilliard p. 445, 
approvingly, it is decided that where A mortgaged land to B and C 
who permitted a sale of it to pay D's debt agamst A, (to make which 
an execution had issued,) under an agreement that said mortgage was 
first to be satisfied, the land was sold to E, who paid the mortgage 
debt, and the residue of the proceeds he paid to D ; A conveyed all 
his right to the land to E. Held that the effect of the transaction was 
to make E the assignee of B and C, and that the land was not hable 
to D unless he paid the mortgage debt to E. This case is very simi- 
lar to the one before the Court. E is the purchaser of A, and in the 
case before the Court, is the mortgagee of Vermuele, and both enti- 
tled to the same equities. In the case cited, E purchased and paid 
the mortgage voluntarily ; in the present case Carr advanced the money 
to pay the mortgage, with an agreement with Vermuele that he (Carr) 
was to be the mortgagee. If Carr had purchased the lot from Ver- 
muele the cases would have been similar. The mortgagee sustains the 
same relation, imder the circumstances of this case, as a purchaser, 
where the apphcation of the money is the same, to wit, the extinguish- 
ment of a previous mortgage, the vaHdity of which being unaffected 
by the homestead. The loaning of the money to pay the mortgage 
debt, its payment, and the making of the mortgage, are considered as 
simultaneous acts, and to constitute but one transaction. 

Therefore, if Carr's money was applied to the extinguishment of the 
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mortgage, he should be treated m equity as the assignee of the eqtiitable 
interest of Gordon, to whose mortgage the homestead did not attach. 
See, also, 1 Hilliard, p. 106. 

2. A fair consimiction of the Homestead Act prevents, under the 
circumstances of this case, the right of homestead from attaching. 

The second section of that act contains exceptions to the right of 
homestead : 

1st. Mechanic's, laborer's, or vendor's lien. 

2d. Where a mortgage or conveyance of land was lawfully obtained, 
such mortgage or conveyance to be lawful, if made by a married man, 
must have the joint signatures thereto of the husband and wife, and 
acknowledged according to law. The exceptions to this qualificajtion 
of a lawftil mortgage are the following : 

1st. Where the wife was not a resident of the State at the time of 
maldng the deed. 

2d. Where the deed was made before the land became the home- 
stead of the debtor. 

3d. Where the mortgage was made to secure the payment of the 
purchase money. 

The object of the Legislature in this enactment was evidently to 
prevent the right of homestead from attaching to property only to the 
extent of the debtor's interest therein, and was not intended to be 
auxiliary to any species of swindling. At the time and before the 
payment of the money, when the officer was about selling the property 
to pay Gordon's decree, Vermuele had the right to obtain from Gordon 
an extension of time as to the payment of the decree, or make a new 
mortgage for the same debt, without the homestead right attaching ; 
all this upon the ground that the lot was not paid for, and being to 
secure the purchase money under said third section. And if he could 
make such an arrangement with Gordon, he could with the plaintiff, 
without being effected with the homestead right. Either acts upon 
the consideration money, the signature of the wife of a mortgagee to 
secure which is not necessary. This view of the statute gives the 
husband power over the consideration money, of which the statute 
never intended to deprive him, and prevents a chicanery to which 
failing debtors frequently resort. Thfe facts of this case place Can- 
within the third exception, the mortgage being to secure the purchase 
money. 
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It is, therefore, the opinion of the court that the plaintiff is entitled 
to a decree for the sale of so much of the mortgaged premises, as shall 
be necessary to pay said money apphed as aforesaid to said Gordon 
decree and interest thereon. 



HASSINGER vs. McCUTCHEON. 

Third Judicial District Court, March, 1857. 

Sheriff Sale. 

A sale void as to third parties may be valid between the contracting parties. 
A Deputy Sheriff cannot be a purchaser at a Sheriff's sale, t. e., his principal; even 
though he be a judgment creditor or the assignee of a judgment creditor. 

Action in trespass. 

Redman ^ Yownger, for plaintiff. 

Vorris ^ Archer, for defendant. 

Hester, J. — ^This is an action of trespass, brought for the taking 
of cattle and horses. The defendant pleaded the general issue ; and 
also that the property was taken by McCutcheon, as Sheriff, and sold 
to Bodley at the Sheriff's sale, in virtue of which, Bodley alleges he 
holds the property. 

The cause was tried before a jury. The facts proved, upon which 
the court instructed the jury, are briefly these : That on the 20th 
day of July, 1854, one Addis sold the property m controversy for a 
valuable consideration to the plaintiff; that the same was then running 
at large on the ranch of Addis, who drpve them into a corral there 
sitiiated, and delivered them to the plaintiff, who received them and 
turned them out of the corral, and placed them under the care of the 
same vaquero who had previously taken care of them for Addis. The 
property continued running at large on said rancho, and the adjoining 
rancho, until the execution was levied, which was on the 6th day of 
March, 1855, by said McCutcheon, who, in virtue of which, as Sheriff, 
afterwards sold the property to said Bodley, who was then the deputy 
of the said Sheriff; that said execution issued upon a judgment against 
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said Addis, rendered ia the year 1852 ; that said Bodley on the 5th 
of March, 1855, purchased said judgment and caused the execution 
to issue for his benefit ; that the judgment was for eighty odd dollars ; 
and that the property sold at the Sheriff's sale for the same amount 
and costs, being much below its real value. 

The court iastructed the jury in addition to other instructions : 

1st. That although the sale, if any was made, by Addis to the 
plaintiff, might -be said as to creditors it was valid between the parties 
thereto. 

2d. That if Bodley was a creditor of Addis at the time he sold to 
the -plaintiff — ^if he made such sale — and if such sale was made to 
hinder, delay, or defraud Bodley of his debt, it was void as to his 
debt ; but if the Sheriff sold the property by an execution for Bodley's 
benefit, and he became the purchaser, being at the same time the 
deputy of said Sheriff, such sale is void, the title thereby not divested, 
but still continuing in the plaintiff.— Practice Act, section 223. 

Judgment iPor plaintiff was rendered. 



COLE vs. PEARCE. 

Third Judicial District Court, March, 1857. 

Homestead. 

There must be overt acts of dedication to family use to constitute a right of homestead 

in property. 
A mortgage lien acquired on property before such overt acts of dedication will survive 

a subsequent right of homestead. 

W. T. Wallace, for plaintiff. 

Vorris ^ Archer, for defendant. 

This is a suit to foreclose a mortgage made by Pearce — his wife 
residing with bun in this county, but not joining him therein. The 
complainant alleged that she is a subsequent incumbrancer, and made 
her a party to the suit. The defendant's answer consists of a general 
denial and a claim of homestead to the premises. 
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The facts in reference to the homestead are briefly these : The 
mortgage was made on the 15th day of August, 1855. Pearce owned 
the land and resided within a mile of it, but not on it. He commenced 
building a dwelling house upon it in July, 1855, and completed it in 
September thereafter. He moved into a part of the house sometime 
between the 16th and 20th of August, 1855, and has continued to 
reside there with his wife and children. 

Hester, J. — Upon these facts, and on the authority of Reynolds vs. 
PLdey, April term, 1856, 1 hold that no dedication was made of the 
property to the use of a homestead prior to the date of the mortgage, 
and that as the property was not then impressed with the attribute of 
homestead, the mortgage was vaUd and the complainant entitled to a 
decree. 



MERCED MINING COMPANY vs. FREMONT. 

Thirteenth Judicial District Court, March,, 1857. 

Injunction. 

An order of injunction granted at chambers without notice to the adverse party may 
be superseded, vacated or modified, by the judge who made the order, without first 
giving notice to the other party. 

This was a suit in the nature of a bill quia timet. 

S. W- Inge and Cook ^ Fenner, for plaintiff. 

B. A. Lockwood, E. G. Worthington ^ B. H. Daly, for defendant. 

This suit was brought to restrain the defendant from occupying and 
working certain gold mmes in Bear Valley, Mariposa county. The 
plaintiffs claim to own the mines in question, and deny the vaUdity of 
the Fremont patent which embraces them. An injunction was issued 
without notice, and an appeal taken to the Supreme Court — subse- 
quently an undertaking was approved in the sum of ten thousand 
dollars — ^upon the fihng of which, the injunction was suspended or 
superseded during the pendency of the appeal. 

The injunction contamed a clause to the effect that defendants 



42 DISTRICT COURT REPORTS. 

Merced Mining Co. vs. Fremont. 

should not " occupy, or hinder, or molest the plaintiff in his occupancy 
of the said mines. By authority of this clause in the injunction order, 
the plaiatiHs attempted to take possession, which was resisted by 
defendants. Defendants also resumed their work after the superse- 
deas had been filed ; whereupon, the plaintiflfe apphed for an attach- 
ment against them for contempt. The order was refused and an 
application made to the Supreme Court for a writ of mandamus, which 
was granted upon the grounds that " an appeal bond " did not operate 
as a supersedeas to an injunction. The attachment then went out, 
and the defendant, E. S. Beard, was brought up and examined. 

BuEKB, J. — The defendant, E. S. Beard, has been brought before 
me charged with beiag in contempt for violating the order of injunction 
heretofore issued in this cause. 

The injunction order was issued on an ex parte showing, at the city 
of Sacramento. AppUcation was then made by the defendants to 
have the. injunction " vacated or modified." This motion was made at 
San Francisco, without notice to the plaiatiff ; and it appearing that 
an appeal had been taken from the order granting the injunction, and 
that an undertaking in the sum of ten thousand dollars, with good and 
suflScient sureties, had been filed, in addition to the three himdred 
dollar undertaking in the appeal ; and it appearing farther that the 
interests of the defendants might suffer great detriment before they 
could obtain such relief as they might be entitled to in any other way, 
I authorized the defendants to regard the injunction as superseded 
until the matter was determined by the Supreme Court. 

I regard the ten thousand dollar undertaking as ample indenmity to 
the plaintiff for aU damages which may accrue to him in consequence 
of the modification of the injunction pending the appeal. 

The main question is, can a judge modify or vacate an order of 
injunction made out of court on an ex parte motion without first caus- 
ing notice to be given to the adverse party ? 

Section 334 of our Practice Act settles the question as to aU other 
orders, but it is denied that that section appUes to injunction orders. 
The provision in the New York Codcj section 324, is the same as 
section 334 of ours. It was held in New York, up to 1848, that the 
provision did not apply to injunctions, but since that time it has been 
held to apply to injunctions the same as to o^her orders. Voorhies' 
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New York Code, p. 572, Bruce vs. Delaware and Hudson Canal 
Company, 8 How. Pr., R. 440. 

Unless the defendant disobeyed the order of injunction before the 
filing of the supersedeas bond, he has committed no contempt. — 
The proof shows that they quit work on the day the injunction was 
served, as soon as the " steam went down," and did nothing more 
except to " clean up the mill," until the supersedeas was filed. 

Although enjoined from working the mines, pending the suit, yet, 
being in quiet possession of them, they had a ri^t to defend the 
possession against the unlawful entry of plaintiff or any body else. 
And their having done so is no contempt. The words in t^ie injunction 
forbidding the defendants to " occupy " the premises, can only be 
construed to mean that they shall not occupy for the purpose of work- 
ing them. To place any other construction upon those words makes 
them worse than nugatory. 

There would be no use for actions of ejectment, of trial by jury, 
and of writs of restitution, if one man, by snnply procuring a writ of 
injunction upon an ex parte showing, can oust another from his pos- 
session and enter upon it himself. If it were so, Limantour might 
enjoin and oust the people of San Francisco, and take possession of 
the city ; and Fremont might enjoin the settlers on his " claim " from 
" occupying " the same ; and the mere fiat of a judge would cause an 
immediate hegira of the whole population. 

The defendant is discharged. 



HOUSTON vs. MARSH. 

Sixth Judicial District Court, April, 1857. 

Change op Venue. 

The court will change the place of trial in a transitory action, and remove it to the 
county where the principal transactions occurred. Goodrich vs. Vanderbilt, 7 How 
P. K., 467 — sustained. 

, for plaintiff. 

;— , for defendant. 
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Motion to change the venue to Nevada county. 

MtJNSON, J. — It appearing from the affidavits that the defendant, at 
the time of making the contract sued on, was one of the Supervisors 
of Nevada county, and, as such, employed plaintiff to do certain work 
upon the Court House and jail of that county. After the work was 
completed defendant presented his account to the Board of Supervisors 
for allowance, but it was rejected for the reason that defendant had 
not been authorized to contract with plaintiff; plaintiff then sued the 
county of Nevada, but was defeated because he could not show that 
defendant was authorized by the county to make the contract. He 
now sues defendant individually. Defendant asks for a change of 
venue on the following grounds : 

1st. That the convenience of witnesses and ends of justice will be 
promoted by it. 

2d. That the contract was made by defendant as a public officer, 
and, under section nineteen of the act regulating^^proceedings in civil 
cases, the action is local and must be tried in Nevada county. 

Admitting this to be a transitory action, yet it |is admitted by both 
plaintiff and defendant that the contract upon which the action is 
founded, and all the transactions relating to it, occurred in Nevada 
county. It is now a well estabhshed rule, that the place of trial of a 
transitory action should be in the county where the principal transac- 
tions between the parties occurred, unless the preponderance of witnesses 
is so great as to warrant the court in retaining the place of trial in 
another county, or imless it is demanded by some other good cause 
satisfactorily shown to exist. Goodrich vs. VanderbUt, 7 How P. R., 
p. 467. Applying this rule to this case, the court is compelled to 
sustain this motion, for the preponderance of witnesses is in favor of 
the defendant ; consequently, the convenience of a majority of the 
witnesses will be consulted by the change, which, with the fact that 
the cause of action originated in Nevada, and no satisfactory reason 
against the change havmg been shown to exist, seems to render the 
granting of the motion imperative. Goodrich vs. VanderbUt, 7 How 
P. R., p. 467. The motion is sustamed and a change of the place of 
trial to Nevada county ordered. 
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STEVENS vs. JANES. 

Eleventh Judicial District Cowrt, April, 1857. 

Ejectment — ^Peior Possession. 

Where possession of government lands in good faith is shown, the law presumes it to 
be by consent of the government and will protect this possessor against those who 
cannot show title derived from the government contradistinguished from presumption 
of title growing out of possession. 

Where the title in A is merely such a possession, by virtue of the license of the 
government, A can abandon his title for a consideration verbally and without a deed 
to B, and B thereby becomes the first possessor under the same license of government 
and subrogated to all the rights of A as if he had continued possessor without 
abandoning. 

Where plaintiff relies upon possession alone as a title, the defendant may show that the 
plaintiff has abandoned it. 

This case was tried by the court without the intervention of a jury, 
and the court, substantially finds the foUowiiig facts : 

In June, 1852, Jane Shurr was in possession of a town lot ia the 
city of PlacervUle, and at that time conveyed the same by quit-claim 
deed to plaintiff. 

Plaintiff recorded his deed and went into possession of the lot. He 
remained in possession until the fall of 1852, when he sold to Alex. 
Hunter by verbal contract only and placed him in possession. Hunter 
placed improvements on the lot worth some |6,000, which were partially 
destroyed by fire in 1856. He afterwards conveyed to defendant, 
Janes, in trust for Wells, Fargo & Co., who repaired the buildings 
and went into possession. 

Plaintiff had notice that Hunter was putting the improvements on 
the lot, and from the time of his verbal sale to Hunter until Hunter 
sold to Janes, he never made any demand of the possession or claimed 
to be the owner, and that during that period Hunter was in possession 
claiming it as his own, and regularly had it assessed in his name and 
paid the taxes thereon. Whether plaintiff linew of the repairs made 
by Wells, Fargo & Co. does not appear. Hunter, by the terms of 
the verbal sale, was to pay $600 for said lot, and interest understood 
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to be two or three per cent, per month — only $300 was paid by Hunter, 
and that was in July, 1853. 

MoMnson, Beatty, JBotts and SacJcett, for Plaintiff. 

Sanderson ^ Hewes, for defendant. 

HowBLL, J. — The first question that I propose examiniag in this 
case is, whether the plaintiff has shown that he ever had any higher 
or better title than that which is presumed from the possession of pubhc 
lands, or, to state the question differently, am I to treat the lot in 
controversy as pubHc land ia the possession of a private individual by 
the permission of the government ? 

The lot is located in the city of Placerville, in El Dorado county. 
In Conger et al vb. Weaver et al, October term, 1856, it is said that, 
" every judge is bound to know the history of the country where he 
presides. This we have held before, an^ it is also an admitted doctrine 
of the common law. We must, therefore, know that this State has a 
large territory ; that upon its acquisition by the United States^ from 
the sparseness of its population, but a small comparative proportion of 
its land had been granted to private individuals ; that the great bulk 
of it was land belonging to the government, and that but little as yet 
has been acquired by individuals by purchase ; that our citizens have 
gone upon the pubhc lands continuously from a period anterior to the 
organization of the State government to the present time." 

It is made the duty of courts to go to this extent in. their judicial 
knowledge of the countries in which they preside ; then it is a matter 
of open public notoriety, and a universally admitted fact that the 
district of country embracing the lot in controversy is pubhc domain, 
and that the only title of those who have made settlements in this 
portion of the State, is that which grows out of the occupation of 
public lands, with the consent or approbation of the government. 

Admittuig, however, that this is a greater stretch of judicial infor- 
mation than sound reason and the rules of law will permit, the first 
section of the act for the " protection of settlers," &c., statutes of 
'55, p. 54, declares that, " All lands in this State shall be deemed 
and regarded as pMic lands until the legal title is shown to have 
passed from the government to private parties." I am aware that 
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certain provisions of this act have recently received a judicial con- 
struction at the hands of the Supreme Court, (Billings vs. Hall, Jan. 
T., 1857,) and been, pronounced unconstitutional ; but this is not one 
of them, nor do I suppose it to be liable to such an objection. It 
merely raises a presumption against a party -which he is at liberty to 
overcome by proof. If he prove that he or his grantors were the first 
possessors in good faith, it is sufficient to maintain ejectment against 
a mere intruder, or one who cannot show a better right. Where 
possession of this character is shown, the law presumes the possessor 
to be in by consent of the government and wiU protect him against all 
others who cannot show fe'ife derived from the government, as contra- 
distinguished from presmnption of title growing out of possession. 

He is regarded as having a license from the government to occupy 
its lands, and good faith and sound policy require that he should be 
protected. 

Now, if I am to take judicial notice that this lot at the time of its 
settlement was a part of the public domain, or if under the above 
statute I am so to treat it, as no title has been derived from the 
government, and no grant exhibited, the plaintiff has shown such title 
only as is presumed from the occupation of public lands. He proved 
that Jane A. Shurr was In possession in 1852, and that on the 17th of 
that month she quit-claimed to him and surrendered her possession. 
He has shown in her a bare possession unaccompanied by claim or color 
of title, and that she transmitted to him only such title as she possessed. 
These facts, according to Conger et al vs. Weaver et al, are sufficient to 
show a license from the government to occupy her lands, and that the 
occupant will not be treated as a trespasser, and for the reasons so 
well stated in that case, that, " the government has not only looked on 
quiescently whUe the appropriations were being made, but has studi- 
ously encouraged them in some instances and recognized them in aU." 
The right or license is not acquired by any deed or license technically 
speaking, but merely by entry upon unappropriated public domain, and 
using or applying it to the private purposes of the occupant. The 
possession of the party takes the place of his title deeds and is the 
evidence of his ownership or license. 

Now, as these rights are acquired by appropriation and occupation 
merely, it follows conclusively that they may be lost or surrendered 
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by ceasing to appropriate and occupy. No one will controvert the 
proposition that if A, to-day, enters upon a piece of unappropriated 
public land, and improves it to any extent, he may next year, or at 
any time he chooses, surrender it back to the government by ceasing 
to occupy it, with the intention of discontinuing his appropriation or 
ownership, or, in short, by abandoning it. It then becomes pubhc 
property again with all the improvements that have been put there, 
and under this general hcense from the government any one may 
again appropriate it with the improvements in the same manner. If 
these things can be done, and that they can I think no one will doubt, 
what is to prevent A or any subsequent occupant of the premises from 
surrendering to B, for a consideration, and that too verbally and 
without a deed ? Why may he not say to B, I will abandon my 
possession and right of possession if you will pay me for so doiag, 
imder.such circumstances as to allow you to become the first occupant 
after I leave ? It is true, under such an arrangement, B's title might 
not date further back than A's surrender to him. The distinction 
between such a transaction and a technical conveyance, such as is em- 
braced and referred to by our statute of frauds, is this : that in a deed 
of bargain and sale the deed itself operates as a transfer of the title 
and of the possession. The grantor in the deed does not abandon his 
title or possession, but continues to assert title up to the moment of 
the complete execution and delivery of the deed, at which time it 
passes to the grantee, thereby connecting a- new party with it, who 
traces it back through his deeds to the fountain head. But where there 
is a mere surrender or abandonment of possession (which is the occu- 
pant's deed, or rather substitute for a deed) there is no title transmitted 
or passed, but one lost merely by act of the occupant, and an original 
one gained by the party to whom he surrendered. 

Now let us see whether this case comes under the rule I have laid 
down. 

Plaintiff was in possession and made a verbal sale to Hunter for 
§600, and delivered him the possession. Hunter afterwards paid $300 
of the purchase money, and then deeded to the defendant Janes as 
trustee for "Wells, Fargo & Co. There was a dispute as to whether 
the $300 was paid, and I think it is immaterial so far as this case is 
concerned whether it was or not. There were no conditions in the 
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sale, — ^notlung from which it could be inferred that Stevens was to re- 
tain the title until the money was paid. Had the agreement been 
reduced to writing in the form of a deed, it would have operated as an 
imconditional conveyance for $600, to be paid thereafter by Hunter. 
The title would have passed whether Hunter had ever paid the money 
or not, and the most the plaintiff could have done would have been to 
V assert a vendor's lien for the purchase money. I refer to these things 
*^ not for the purpose of making them the predicate of an argument in 
support of a parol agreement for the sale of lands, for I am well aware 
that the Supreme Court has held iu Abell vs. Calderwood, that such 
an agreement is void under our statute of frauds ; but for the purpose 
simply of arriving at the intention of the parties, and showing that it 
was plaintiff's object to surrender his possession to Hunter in consider- 
ation of the promise of the latter to pay him |600. This view of the 
case is further strengthened by the fact, that from the time he sold to 
Hunter until the latter sold to Wells, Fargo & Co., he stood by and 
allowed Hunter to assert his title to the lot — pay taxes on it, have it 
assessed in his own name, and place improvements on it to the value 
^V - of $600 or 1700, without ever claiming it as his own, or pretending to 
NT^question the validity of the transfer. 
\ Under these circumstances, the plaintiff should be deemed to have 
surrendered or abandoned his interest in the lot, which was one of pos- 
session alone, for the consideration agreed to be paid, and that Hunter 
became the first possessor thereafter. Under this view of the trans- 
action, it is not obnoxious to the statute of frauds, and does not trench 
upon the decision of the Supreme Court in Abell vs. Calderwood. 

But it is said that inasmuch as the deed from Jane A. Shurr to the 
plaintiff was on record, at the time of defendants' purchase from Hun- 
ter, they took with notice of plaintiff's title, and wiU not be protected. 
If I am correct in the principles I have enunciated, the error of the 
argument is in supposing that Hunter was a purchaser in the techni- 
cal sense of the term, or that plamtiff had any title to be protected at 
the time of defendant's purchase. 

In the Western and Middle States, where the doctrine that prior 
possession is sufiBcient to maintain ejectment has pretty generally pre- 
vailed, and where the condition of land titles in the early settlement 
of those States was very similar to what it is here, it has frequently 
4 
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been held that if the plaintiff relies upon possession alone, the defend- 
ant may show that it has been abandoned. And the same dootrine 
has been substantially held by the Supreme Court of this State, in 
Bequette vs. Caulfield, 4 Cal. R., 278. In this case it appears that 
Caulfield was in possession of a lot in Sacramento City ; Pearis com- 
menced an action for forcible entry and detainer against him before a 
Justice of the Peace. Caulfield told him that he wanted to have noth- 
ing to do with the lot, and that Pearis might take possession. The 
latter did so, and then sold to Beime, and he gave plaintiff a bond for 
a deed, and put him in possession. Caulfield afterwards got posses- 
sion, and the plaintiff brought ejectment, and the Court, after stating 
that prior possession will maintain ejectment, say : " Where a party 
can show nothing but a prior possession, that reliance may fail if it can 
be shown that he voluntarily abandoned it, without the purpose of re- 
turning." 

These views tender it unnecessary for me to notice the other ques- 
tions in the case that have been argued at such great length in the 
briefs of the attorneys. 

For the foregoing reasons my conclusions of law are that plaintiff 
should take nothing by his suit, and that defendants should have judg- ■ 
ment for their costs, and the Clerk will enter judgment accordingly. 



THE PEOPLE EX. REL., ATTORNEY GENERAL vs. WRAY. 

Third Judicial District Court, April, 1857. 
Highways. 

A direction to open a highway, though given by the Board of Supervisors, deflecting 

from the established line, could not change the highway. 
A highway must be designated in width, and be clearly defined. 

BUI to enjoin defendant from obstructing an alleged highway. 

McKee, for plaintiff. 

McOabe, for defendant. 

Hester, J. — The complaint in this case alleges that the defendant 
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obstructed a highway between the bridges of San Leandro and San 
Lorenzo creeks, and threatens further obstruction of the same, and 
prays for a perpetual injunction. The defendant denies the material 
allegations of the complaint. 

The evidence establishes that in the year 1856, proceedings were 
had in due form at a session of the Board of Supervisors for the pur- 
pose of establishing a public highway, on a straight Hne between said 
bridges ; that viewers were appointed who reported favorably ; that 
the Board made an order establishing a highway between said bridges, 
on a straight line, and made a further order directing it to be opened, 
not on that line the whole distance, but including a few rods, a part of 
the distance, west of it ; it was accordingly opened and traveled upon ; 
the deflection of the line of the highway was upon the land claimed 
by defendant : that portion of it on the land of the defendant was ob- 
structed by him, and threats made of further obstruction. 

No width was given to tlie highway by the order estabhshing it. 

Upon these facts the cause was submitted to the Court. 

The Court decided that the order estabhshing the highway was in- 
tended to create a pubhc easement. That a direction to open the 
same, though given by the Board, deflecting from the established litie 
of the highway, could not change it ; neither could the supervisor 
thereof deviate from the established line. (Whipps vs. the State, 7 
Black., 512.) 

The Court also decided that the order estabhshing the highway was 
a nullity, as no width was given to it. Such pubhc casements should 
be clearly defined — a mathematical line was not sufficient. The public 
and the adjoining land owners are interested in the character and 
extent of the easement. 

The Court dismissed the complaint. 



PURSLEY vs. PURSLEY. 

Tenth Judicial District Court, May, 1857. 

Divorce — Extreme Ceueltt — Condonation. 

It is extreme cruelty for a husband to call his wife a harlot in the presence of others. 
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Extreme crnelty is not necessarily assault and battery, but equally applies to defama- 
tion of character. 

Condoned acts of cruelty may be revived by subsequent bad conduct, even if the latter 
would not of itself justify a separation. 

This was a case in which plaintiff asted for a divorce from defend- 
ant, on the alleged ground of extreme cruelty. 

Stephen J. Field, for plaintiff. 

T. B. Meardon, for defendant. 

Barboue, J. — The plaintiff, in her bill, relies upon the charge of 
extreme cruelty, and urges this as a chief cause for divorce. This 
Court has, heretofore, in several cases, held that a husband calling his 
wife a harlot in the presence of others, was an act of extreme cruelty, 
when there was no proof of the charge, and her general character and 
good conduct did not allow such a presmnption. Much I think de- 
pends on the intellectual, moral and social condition of the parties. 
With persons who have received no moral or religious training, who 
have not kept pace with the present state of civilization, as it exists m 
our country at this day, and whose passions are uncontrolled, grossly 
indecent language often passes as mere badinage. But it is said that 
the " decencies of life belong equally to all classes ;" this I grant, and 
in none are they more carefully observed and cultivated than with a 
large majority of the American people. Yet it is not true that all 
classes practice the decencies of life, for if such were the case there 
would be fewer applications for divorce. Chancellor Walworth defines 
legal cruelty to consist in that kind of conduct which endangers the 
life or health of the complainant, and renders cohabitation unsafe. 
Our old common law authors insisted that there must be personal 
assault and battery, and even this was permissible provided the stick 
used was not larger than the thumb or fore-finger. But the present 
condition of refined society will not admit of this severity of construc- 
tion. To a lady of deUcacy of feeling, purity of thought and refined 
sensibihties, I can conceive of no greater cruelty than by falsely 
charging her with prostituting her person. She would readily forgive 
a blow, when her pride of virtue could never pei-mit her to overlooker 
forbear the aspersion and defamation of character. 



DISTRICT COURT REPORTS. 53 

Pursley vs. Parsley. 

The counsel for tlie defendant contends that there has been a con- 
donation on the part of the wife. The offense complained of occurred 
in the years 1854 and 1855, and the evidence establishes the fact, 
that since then and up to March of the present year, when they parted, 
there had been a reconciliation and cohabitation between the parties. 
In the latter part of 1856 she followed him to San Francisco, where 
he was engaged in business, and on her return to Marysville she 
declared that he had treated her better than he had ever done since 
their marriage. This was the statement of one of her witnesses. But 
it is said that condoned acts of cruelty may be revived by subsequent 
bad conduct, and that the pardon of the wife implies a condition that 
the husband will afterwards treat her with conjugal kindness. This is 
true even if the subsequent conduct of the husband would not of itself 
justify a separation ; still the after acts to revive the first cause of 
complaint should be of no trivial or slight consequence, but such as 
would reasonably justify the apprehension of a renewal of bad treatment. 

The immediate cause of separation was the result of a misunder- 
standing between defendant and Albert about a sum of money which 
the latter owed him for board ; the boy, according to his own testimony, 
behaved rudely to his step-father, and was wanting in respect and good 
manners towards an old man, which was calculated to vex and annoy 
him. Albert, who is eighteen years of age, was permitted to do busi- 
ness on his own account ; he occasionally worked for his step-father, 
who paid him thirty dollars per month wages — there was no legal 
obligation on the part of defendant to support him, and he had a right 
to require him to leave his house if his conduct was offensive, or other- 
wise if he chose. 

The only evidence in the case that proves the defendant to have 
used improper language to his wife, is that of Albert, and his manner 
of testifying showed that he greatly disliked defendant, and I think 
was not disposed to do him justice. The separation took place on the 
19th of March, and on the 21st plamtiff filed her bill, when she was 
scarcely prepared to act considerately in taking so important a step ; 
certainly the trifling difiiculty of her husband with Albert should not 
have justified the proceeding — it ought to have been regarded as one 
of those episodes of family affairs, which should not have permanently 
disturbed the smooth current of wedded love, and bUght forever the 
gentle influence of domestic happiness. 
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Considering all the facts, I am satisfied that the plaintifi" is not en- 
titled to the rehef demanded. It is therefore ordered that the bUl be 
dismissed, and that the defendant pay the costs of this suit. 



CRAMER vs. MAGUIRE. 

Fourth Judicial District Court, April, 1857. 
Judgment after Five Years. 

Where a judgment has been obtained five years previous, if the plaintiff moves the 
Court for an execution and makes the necessary affidavit which the defendant denies^ 
the Court will refer the matter to take proof and report upon the same. 

Plaintiff obtairied judgment against defendant in April, 1852, for 
$2,045, and applied for an execution to issue on same. The affidavit 
on file alleges that the judgment has never been satisfied, but bj mis- 
take or otherwise, the same appears by the entry on the record to 
have been satisfied under an execution issued out of the Justice's 
Court of the Second Township of this city, in the suit of H. B. Den- 
man against John Cramer, ivhich was issued against Cramer as defend- 
ant. That said judgment was levied upon and sold in November, 
1854, and the purchaser thereof acknowledged payment of said judg- 
ment, though not in form or manner required by law, and the same 
was marked satisfied upon the record on the 8th June, 1855. It is 
further alleged that the entry of satisfaction was made by the Clerk, 
either under the impression the said execution was issued against Silas 
Cramer, the plaintiff herein, or else under a representation that said 
John Cramer was the owner of the judgment, which representation, if 
made, was contrary to the fact and to the record. 

The defendant pleads the statute of Limitation, and that the judg- 
ment belonged to one -John Cramer, and is not the property of plaintiff. 

Robert Manhin, for plaintiff. 

J. B. Hart, for defendant. 

Hager, J. — ^By the Practice Act, § 209, a party in whose favor 
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judgment is given may, at any time -withia five years after the entry 
thereof, issue a writ of execution for its enforcement, and after the 
lapse of that time (same Act, §-214) it can only issue by leave of the 
Court on motion ; but such leave shaU not be given unless it be estab- 
lished, by the oath of the party or other proof, that the judgment or 
some part thereof remains unsatisfied and due. 

In this case the five years having expired, and it being alleged that 
the judgment is satisfied, which plaintifF denies, an order may be 
entered referring the matter to James Van Ness, Esq., to take proofs 
and report the same, with his opinion, whether or not the judgment or 
any part thereof remams unsatisfied and due, and the amount thereof. 



CHIPMAN vs. BOWMAN. 

Fourth Judicial District Court, April, 1857. 
Stjpbriob Cotirt — Ireegulae Peocess. 

Process issued out of the Superior Court of the City of San Francisco, and served upon 
a defendant residing out of said City, is a nullity for want of jurisdiction. 

An appearance by a defendant after jadgment, who moves to open the default and be 
allowed to come in and defend, is not such an appearance as amounts to a bar of 
this want of jurisdiction. 

This was a suit to obtain a decree of this Court, to set aside and 
declare void a certain judgment for $5,417, entered by default in the 
Superior Court, against plaintiff herein, on the 3d of July, 1854, and 
now held by defendant Bowman. The case was tried without a jury. 

W. W. Chipman, for plaintiff. 

S, M. Bowman and Cr. H. Gray, for defendant. 

The other facts in the case are contained in the opinion : 
Hagbe, J. — By the pleadings and evidence, the plaintiff was served 
with a summons and complaiiit in the county of Alameda, by the Sheriff 
of that county ; upon failure to answer, judgment by default was en- 
tered against him in the Superior Court of this city, from whence the 



56 DISTRICT COURT REPORTS. 

Wood vs. Hambly. 

process had issued. The question here presented is, whether there 
was a want of, or merely an irregularity in obtaining, jurisdiction over 
the person of the defendant, (plaintiff in this action,) in the action of 
the Superior Court. Under the decisions of the Supreme Court in 
regard to the jurisdiction of the Superior Court, as in the case of 
Whitwell vs. Barbier et als., I am compelled to hold that, at the time 
of the default and judgment, the latter Court had no jurisdiction over 
the person of the defendant, and that the judgment is a nullity. The 
Court could not legally send its process in the county of Alameda, and 
the defendant in the action, if served there, was not bound to obey it. 
If, however, he had appeared or answered before judgment, without 
objecting t5 the jurisdiction of the Court over his person, this might 
have been equivalent to a voluntary appearance, or a waiver of the 
objection ; but his appearance subsequent to the entry of the judgment, 
in his efforts to have it opened, and being allowed to make defense, 
cannot be construed into a waiver of the objection, or as conferring any 
greater jurisdiction over the person of the defendant at the time of 
the judgment, than the Court had already acquired by the service and 
return of its process. Judgment for the plaintiff is ordered. 



WOOD VB. HAMBLY. 

Fourth Judicial District Court, April, 1857. 

COKPORATIONS — ^INJUNCTION. 

Officers of a Corporation haying been elected, and having entered upon their ofBcial du- 
ties, must be regarded as officers de facto, until ousted in a proceeding to determine 
their rights dejure. 

The complaint must be framed with a view'of obtaining the exact remedy sought, and 
the Court will not consider affidavits introduced in an action, which set forth facts in 
variance with the relief sought in the complaint. 

Motion to dissolve an iojunction. 

Cooh ^ Fernner, for plaintiff. 
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Soge ^ Wilson, and Wm. Bu&r, for defendant. 

Hager, J. — By the evidence introduced upon the hearing of this 
motion, it abundantly appears that the defendant Hajnbly, and his as- 
sociates, were at the last annual meeting of the Mountain Lake Water 
Company, elected trustees of that Company, and that defendants Ham- 
hly and Sterntt were respectively elected President and Secretary 
thereof. Whether or not this election was vahd,, or was legally con- 
ducted, cannot be determined in this action. But its having taken 
place, been declared, and the trustees and officers having been installed 
into oflBce, and entered upon the performance of their duties, they 
must be regarded as the de facto ofBcers of the corporation, until by a 
direct proceeding to determine the oflScers, etc. ,c?eyMre, it shall be held 
otherwise and they be ousted. 

By the injunction in this action the defendants are restrained from 
doing certain -things, which, for all that appears, may be incumbent 
upon them to do as officers of the corporation. The allegations of the 
complaint are, and the injunction order was made upon the supposition, 
that the defendants were not the de facto officers of the corporation, 
but wrongdoers, pretending to act as the officers, in violation of the 
rights of the stockholders, and in disregard of the authority of the 
regular officers of the corporation. By the proofs, a contrary state of 
facts appearing, the injunction was improperly obtained. Many of the 
affidavits of the plaintiff appear to have been introduced with a view 
of showing that the defendants have threatened, and are about to act 
prejudicially to, and in violation of the rights of the stockholders, and 
for that reason, it is argued, that the injunction should be sustained. 
A Court of equity may no doubt interpose to protect the rights and 
interests of stockholders, and wUl grant its injunction to restrain the 
officers of a corporation from transcending their powers, or doing any 
act in violation of the individual rights of its members. But the com- 
plaint in this case is not framed with a view of obtaining such relief ; 
it denies the facts of defendants being officers, or of their having any 
authority to act for the corporation. To obtain relief in this respect, 
plaintiffs may institute another action against defendants, as officers, 
and upon a proper showing no doubt an injunction may be obtained. 
This injunction is dissolved. 
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HOFLEY vs. ELDER. 

Sixth Judicial District Court, May, 1857. 

Costs. — ^Traveling Expenses. 

The necessary expenses incurred in traveling to and from a place to take a deposition, 

will be allowed as disbursements. 
Disbursements in our practice has a more extensive meaning than under the Common 

Law system. 

Motion to retax a bill of costs. 
W. S. Long, for plaintiff. 
for defendant. 

MonSon, J. — The plaintiffs, in accordance ■with a notice from de- 
fendants, went to San Francisco to attend to the taking of the deposi- 
tion of certain witnesses for defendants. The plaintifife having obtaiaed 
a judgment have charged as a disbursement in their bUl of costs, the 
traveling expenses incurred in going to San Francisco to take said de- 
positions. Defendants now move to strike out the charge, contending 
that it is not taxable. The statute gives to the party prevailing in an 
action in the District Court his costs and necessary disbursements. 
Was the money expended by plaintiff in going to San Francisco to 
attend to the examination of defendants' witnesses a necessary dis- 
bursement ? I do not see how it can be considered other than as such. 
The defendants required the plaintiffs to go there. It was necessary 
that they should attend the examination in order to protect their own 
interests. The disbursement for traveling expenses was unavoidable. 
It is not contended that the charge is exorbitant, and inasmuch as 
plaintiffs have prevailed in the action, the defendants ought to be 
charged with the same. The word " disbursements " as used in the 
act regulating proceedings in civil cases, has a more exclusive mean- 
ing under the present than under the Common Law system of practice. 
Fitch vs. Colvert, 13 How. Pr. Rep. p. 13. 

Motion overruled with costs. 
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FOGARTY vs. FINLAY. 
Twelfth Judicial District Court, May, 1857. 
Acknowledgements. ' ;* -" ' ' ' 

It seems that a Notary Public is not responsible for a defective acknowledgement where 
the party or his attorney prepared the acknowledgement and merely directed the No- 
tary to sign it. 

A County Eecorder is required to see that acknowledgements are properly executed 
before he puts them on record, and should refuse to receive for record an improper 
and defective acknowledgement. 

A party will not be allowed to recover damages against a Notary Public for an im- 
proper or defective acknowledgement, when he has exhibited on his part an igno- 
rance of the requfarements of the law, and a want of diligence in being properly 
informed thereupon. 



The plaintiff had a mortgage^ dated 12th May, 1854, for 
made by one C. A. Dupuy, and acknowledged before defendant Fin- 
lay. The mortgage was recorded on the 23d May, 1854. 

On the 21st April, 1854, the same property had been mortgaged by 
Dupuy to Lewis Wolf, for f 1800, which mortgage was recorded on 
the same day the mortgage was made. 

On the 3d November, 1854, a satisfaction of the mortgage to plain- 
tiff, purporting to be executed by him and acknowledged before Gr. J. 
Hubert Sanders was placed on record. 

On the 7th April, 1855, a satisfaction of the mortgage to Wolf was 
made and recorded, and a new mortgage to take its place for $2500, 
being $700 in addition to the old mortgage, was made and recorded. 

In the spring of 1855, G. J. Hubert Saunders left this city to 
escape trial for forgery. 

In July, 1855, Fogarty commenced a suit for the foreclosure of his 
mortgage, in the Superior Court. On the trial of that cause, two 
issues were determined — ^first that the mortgage to Fogarty was genu- 
ine ; and second, that the satisfaction filed of that mortgage placed on 
record was a forgery ; foreclosure of the mortgage was consequently 
ordered. 

In October following. Wolf commenced suit in the Twelfth District 
Court, for foreclosure of his mortgage, making Fogarty a party, and 
alleging that Fogarty's mortgage was second to his. 
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On the trial of this case, Fogarty's mortgage being offered in evi- 
dence, as a properly acknowledged and recorded instrument, giving 
notice of its contents, it was objected to on the ground that the Nota- 
rial certificate was defective, it not stating that Dupuy was known or 
prpved to the Notary to be the person who executed the instrument, 
and consequently was not entitled to be recorded. 

The Court sustained the objection, and rejected the mortgage, and 
Fogarty being unable to prove notice in fact of the existence of his 
mortgage to Wolf, judgment of foreclosure in "Wolf's favor followed. 
The Supreme Court on appeal sustained the opinion on the question of 
the insufficiency of the Notarial certificate, and the property was 
exhausted in satisfying Wolf's mortgage. 

Fogarty then brought the suit against Finlay, the Notary who made 
the defective certificate, and the sureties on his official bond, claiming 
to receive from them the amount of his mortgage, interest, and costs 
and counsel fees in the suits in the Superior and Twelfth District 
Courts before mentioned. ' 

The defendants put in issue the genuineness of the mortgage and 
release, which were determined by the jury in the same way as in the 
Superior Court. 

Sbge ^ Wilson, for plaintiff. 

Shepard ^ Woodyard, and 0. V. Grey, for defendant. 

Norton, J. — The facts in this case being found by the jury, there 
remains but two questions which have been argued at law upon which 
I am called to decide. First, whether the plaintiff can recover against 
the Notary who is defendant ; and secondly, what are the proper dam- 
ages, if he should recover. 

On the trial it appeared that the defective certificate of acknowl- 
edgement was made on a printed form, accompanying the mortgage, 
and the filling in of that certificate, even including the words " Notary 
PubUc" at the foot, was in the hand-writing of G. J. Hubert Sanders, 
the certificate being apparently prepared, so that all that the Notary 
had to do was to sign his name and affix his seal after takmg the 
acknowledgment. It was also in proof that the plaintiff had employed 
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Sanders as his attorney and agent in making this loan, and that 
Sanders had taken Dupuy to Finlay's office, where the acknowledg- 
ment was made. It also appeared that the prior mortgage to Wolf 
had precisely the same defect in the acknowledgment as this of 
Fogarty's. Under these circumstances I should hesitate somewhat 
in allowing the plaintifiF to recover damages from the Notary for 
making as it appeared just such an acknowledgment as was prepared 
and delivered by the plaintiff through his attorney and agent. I also 
have some doubt whether, under the circumstances of the prior mort- 
gage to Wolf, the plaintiff by his mortgage had anything pledged 
beyond the equity of redemption ; and I hardly think, presuming the 
plaintiff have any right to such damages as he claimed, whether he 
would be entitled to anything more than the difference between the 
value of the property and the amount rendered necessary to satisfy 
the first mortgage ; but inasmuch as the decision will be taken to a 
higher Court for review, I shall not base my opinion upon this ground 
alone but will pass to another and more important point. 

It has been argued strenuously by the plaintiff that the Notary held 
himself out as competent, and contracted to give such a certificate as 
would entitle the instrument to be placed upon record, and that conse- 
quently, if he failed he was liable for all loss. I think the liability 
does not extend so far. Indeed^ looking at this case throughout, I think 
the County Recorder is more directly the cause of the loss of the 
plaintiff than the Notary. A certificate might be required and be 
used for other purposes than that of recording ; that was only one of 
the objects of acknowledging deeds. It might be simply to prove a 
signature when a record of it would not imply any notice or be of any 
possible avail. The Notary only contracted to give a certificate, not 
to put it on record. But it is the County Recorder's duty only to 
place on record such deeds as were properly acknowledged. Had he, 
when the plaintiff took the deed to him for record, pointed out the 
defective certificate, the plaintiff's attention would have been directed 
to it then, supposing him previously to have been ignorant, or not to 
have noticed the peculiarity of the acknowledgment. The case 
seemed to him to resemble very much the one which had been cited 
in the argument, where a Postmaster was sued for loss alleged to have 
been sustained by delay m the delivery of a letter. The plaintiff in 
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that suit, had he known (as he was presumed to know,) the law and- 
his rights, and that he could have fixed the liability of a prior endorser, 
by sending a special messenger the same day he received the letter, 
and not waiting until the next day's maU, he would not have sustained 
any loss. The Postmaster therefore, was held not to be responsible 
for loss sustained m consequence of the plaintiflF not sending notice by 
special messenger after the departure of the mail, although he had 
detained the letter to plaintiff giving him notice of nonpayment of the 
note, so that he could not send notice by mail as the law required. 
So ia this case, had the plaintiff not slept on his rights, or had he been 
been awakened to them by the Recorder, pointing out the defect in 
the certificate, he could have had the defect supphed or remedied by 
a new acknowledgment ; and it was nearly a year after the making of 
his mortgage before the one which was foreclosed and took precedence 
of his was made and recorded. I must therefore hold that plaintiff is 
not entitled to recover more in any case than the cost of the certificate ; 
and as proof was not made by the plaintiff of the value, and it appeared 
that no new certificate was made, and the plaintiff did not desire a 
judgment if that was all he could get, as it would not carry costs, I 
must give judgment for the defendant. 



KELLER vs. KELLER. 

Sixth Judicial District Court, May, 1857. 
Divorce — Amendment. 

The Court is only authorized to allow an amendment to a complaint by adding another 
count " upon affidavit showing good cause therefor." Upon a want of such aflSdayit 
the Court will refuse to allow an amendment. 

Quere. — Can a party sueingfor a divorce unite in a complaint, charges of adultery and 
cruel treatment ■? 

A motion to amend a complaint in divorce by adding a count charg- 
ing adultery, without filing the necessary affidavit. 

Smith ^ Sardy, for plaintiff. 

Defendant not in court. 
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MoNSON, J. — This is a suit for divorce. The complaint -was filed on 
the 6th day of September, 1856. The defendant has filed no answer. 
The case was set for trial during the last term of the , court, hut con- 
tinued on application of plaintiff. She now seeks to amend her com- 
plaint by adding another count, charging defendant with adultery. 
The Court is only authorized to allow an amendment to a complaint by 
adding another count " upon affidavit showing good cause therefor." 
This motion is not founded upon affidavit. Plaintiff admits that the 
alleged act of adultery was committed before the institution of this 
suit : if she was cognizant of it at the time she filed her complaint, 
she then had an opportunity to charge defendant with it, and having 
failed to do so, she ought not to be permitted to amend her complaint 
now, unless some good excuse is shown for her negligence : if she was 
not aware of the alleged act of adultery when she instituted this suit, 
she should so state on sLn affidavit. Can a party unite in a complaint, 
charges of adultery and cruel treatment ? 
Motion denied. 



ALLEN vs. HOWLAND. 
Sixth Judicial District Court, 1857. 
Sett-off. 

A joint indebtedness cannot be sett-off as a defense to a separate indebtedness, nor a 
sep»ra,te debt against a joint one. 

Demurrer to an answer pleading a set-off. 

McKune, Johnson ^ Ackeny, for plaintiff. 

W. P. George, for defendant. 

MoNSON, J. — This action is brought to recover the sum of five 
hundred dollars, alleged to be due from defendant to plaintiff. In his 
answer defendant denies being indebted, and then sets up as a counter 
claim two promissory notes, drawn and executed by plaintiff and 
another party ; to this portion of the answer plamtiff demurs, contend- 
ing that a joint indebtedness cannot be set up as a defense to a separ 
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rate one. The law of set-ofF, as it originally existed, has been materially 
changed by our Practice Act, but yet it does not authorize a joint 
debt to be set up as a defense to a separate one, nor a separate debt 
against a joint one : the debts must be due to and from the same 
persons. It is true, under our system of practice, a party may setup 
an equitable defense to an action at law, but as a general rule, the law 
of set-ofiF is the same in equity as in law : joint debts cannot be 
set-off in equity any more than at law, against separate debts, unless 
there be equitable circumstances. (2 Story Equity Jur., sec. 1437 ; 
3 Mason Rep., p. 138 ; 2 Summer Rep., p. 400.) No such equita- 
ble circumstances are shown, to exist here, consequently I render 
judgment for the plaintiff on the demurrer. 



HARTLEY vs. WATERHOUSE.— SAME vs. SAME.— WILSON 
vs. HARTLEY. 

Eleventh Judicial District Court, August, 1854. 

Mortgage Notes — ^Priority of Payment. 

If a mortgage is given to secure several notes, they are to be paid pro rata from the 
avails of the property. An assignment of the notes will not ensure the full payment 
of them as they mature, leaving the last to meet the deficiency. 

Action brought to settle adverse claims to the proceeds of property 
sold under a mortgage by virtue of possession of different notes covered 
by the same mortgage. The facts are reported in the opinion. 

, for plaintiff. 

, for defendant. 



Howell, J. — On the 10th day of August, 1858, C. C. Waterhouse 
being indebted to John Williams, to the use of Margaret Gish, in the 
sum of four thousand dollars, and to Jacob Gish, in the sum of two 
thousand dollars, executed to Williams, to the use aforesaid, two notes, 
one for two thousand dollars, payable on the 1st day of May, 1854, 
and the other, for a like amount, payable on the 1st day of August, 
1854 ; and Jacob Gish two other notes, one for one thousand doUars, 
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payable on the 1st day of May, 1854, and the other, for a like sum, 
payable on the 1st day of August, 1854. On the same day, and to 
secure all of the above notes, he executed to Williams and Gish a 
mortgage on certain lands in Yolo county, -which was duly acknowl- 
edged and recorded in the recorder's office. 

On the 13th of April, 1854, as appears from the endorsment, Wil- 
liams assigned to Wilson and Kirkpatrick the two thousand dollar note, 
falling due on the 1st of May, 1854 ; and subsequent to that time all 
of the other notes were assigned to H. H. Hartley. It is agreed that 
Wilson and Kirkpatrick paid the full amount called for by the note 
which they purchased, and that Hartley paid for the notes purchased 
by him, at the rate of thirty cents on the dollar. 

On the 14th day of June, 1864, all of the interest that Gish then 
had in the mortgage was assigned to Hartley. 

On one day, the same month, Wilson, Kirkpatrick and Hartley, in- 
stituted separate suits, in this court, to recover judgments on their 
notes then due, and for a foreclosure and sale of the mortgaged 
premises ; and since then, (in the month of August,) Hartley instituted 
suits, in the same court, to recover judgments on the other notes held 
by him, and also for a foreclosure and sale of the mortgaged premises. 

It is agreed that each party is entitled to judgment for the debt 
and interest claimed. 

It is also agreed that the mortgaged premises are insufficient to pay 
aU of the notes and the interest accrued. 

The parties disagree as to the manner in which the moneys to be 
derived from the sale of the mortgaged premises are to be apphed. 
The attorney for Wilson and Kirkpatrick insists that inasmuch as they 
received the first assignment, they are entitled to have their note first 
paid. That if the Court should be of opinion that this position is un- 
tenable, then they are entitled to preference as against all of the other 
notes, except the one thousand dollar note held by Hartley, which fell 
due on the 1st of May, 1854. Hartley contends that the moneys are 
to be divided, pro rata, among all the notes. And the application is 
now made to the Court to settle these diflFerences, and divide the money 
as in its judgment would be proper under the circumstances. 

In support of the proposition that Wilson and Kirkpatrick, being 
the first assignees, have preference in the application of the proceeds 
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of the sale,, the attorney cites CuLum et. al. vs. Erwin, Admr., 4 
Alabama R., 452, and Van RenseUaer vs. Stafford et. al., 1 Hopkins, 
ch. R., 569. 

In the case cited from 4 Alabama, a mortgage had been executed 
to CuUum to secure the payment of five promissory notes, falling due 
at different times. The first note had been paid to Cullum. The 
second note falling due had been assigned by Cullum to Harding. 
The two next, to the Bank of Mobile, and the remaining two to the 
Planters' and Merchants' Bank. The Court below decreed that the 
assiirnees of the notes were entitled to priority of payment in the order 
in which the notes fell due, and that, the Court declare, is the principal 
question to be determined. Neither party claimed preference by 
priority of assignment, and the question was not raised or decided by 
the Court. The Court say that, " when Cullum transferred the second 
note falling due to Harding, if there was no reservation of his interest 
in the mortgage, the assignment of the note was an assignment pro 
rata of the mortgage ; and if Cullum had retained the remaining notes, 
and the mortgaged property had proved insufficient for the payment 
of the entire mortgage debt, his assignee would have been entitled to 
priority ; and being entitled to priority agaiast Cullum, he has the 
same right against his assignee, as he could convey no greater right 
than he himself had." Nor does the case cited from 1 Hopkins, 569, 
support the position contended for by the attorney for Wilson and 
Kirkpatrick. In that case. Van RenseUaer had sold a tract of land to 
Van Dusen, with the understanding that when the title passed. Van 
Dusen was to secure the purchase money by mortgage on the land 
conveyed. Before the time for making the deed elapsed, Van Dusen 
agreed with Joseph Wright and Isaac Powell to sell the same land to 
them ; and, therefore, at the sohcitation of Van Dusen, Van RenseUaer 
agreed to make Van Dusen a deed, with the express understanding, 
and on the condition that Van Dusen, on conveying to Wright, should 
take a mortgage from Wright and wife, m the sum of $1180, and 
havs it registered pnor to the mortgage of $670, (which Van Dusen 
was taking for his own security,) and to Van RenseUaer. The mort- 
gages were taken as agreed upon, but were both registered at the 
same time. Van Dusen assigned the 11180 mortgage to Van Ren- 
seUaer, and afterwards assigned the one for |670 to Stafford and others. 
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The Court gives priority to Van Rensellaer, but not upon the ground 
that he was the first assignee. But upon the ground that Van Dusen 
received and held the $1180 mortgage in trust for Van Rensellaer, 
and that it was the intention, as appeared from the nature of theideal- 
ings between the parties, to make Van Rensellaer, by the assignment, 
the first incumbrancer. The Court say that, " Van Dusen could not 
by transfer divest or destroy the right which existed between him and 
Van Rensellaer ; and that Stafford and others took the mortgage 
charged with all the equity which existed against it in the hands of 
their assignor." If this doctrine be true, and Stafibrd and others had 
procured their assignment first, it could have availed them nothing. 
They would still have been affected by Van Rensellaer's equities, and 
would have been postponed to him in the distribution of the funds 
arising from the sale of the mortgaged premises. 

But if the authorities cited had fully sustained the position contend- 
ed for by counsel, I am not prepared to endorse it, or the reasons upon 
which it is founded, particularly in this case. Here notes had been 
executed by Waterhouse to two different parties, between vAom there 
was no unity of interest. The debts were several, each owning and 
claiming in his own right. Neither had a right to affect or control 
the other's interest. They were secured by the same mortgage, on the 
same property, and the notes of each fell due at the same time ; and 
the only difference was that one had notes for $4000, and the other 
for $2000. They were each equally protected by the mortage, and 
it was evidently so intended by all parties to the transaction at the 
time the notes and the mortgage were executed. Suppose Water- 
house had executed two mortgages at the same time, one to secure 
Gish and the other to secure Williams, and they both had been regis- 
tered at the same instant, would it be contended for an instant, that 
one mortgage could by assignment or otherwise defeat the rights of the 
other. If then each mortgagee in separate mortgages is protected, 
they are equally so where the mortgage is joint. This brings me to 
the consideration of the second proposition contended for by the attor- 
ney for Wilson and Kirkpatrick, viz. : " That the notes first falling due 
are entitled to preference." In support of this doctrine, 13 Ohio,i2^ 
M0-; 8 Blackford, 446; and 4 Alabama, 452, are cited. These 
decisions hold to the doctrine that the note first due has preference. 
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The pro rata rule is equally as well suited by the cases cited and relied 
upon by the other party. See 2d Vol. U. S. Eq. Dig. Title Mort- 
gage, Sec. 195 and, 6, and 599 ; 6 Smedes & Marshall, 139 ; 6 How- 
ardVR., 320 ; 17 Sergt. & Rawle, 400 ; and 10 Smedes & Marshall's 
U" J / R.,C31. I am not aware of any decisions in this State, in which the 
question has been determined, and the state of the authorities leaves 
it entirely open, to be determiaed upon general principles. 

The principal reason relied upon in the decisions cited by Wilson and 
Kirkpatrick's attorney, is that inasmuch as the mortgagee, while he 
held the notes, had a right to foreclose and sell the mortgaged prop- 
erty so soon as the first note fell due, and exhaust all of the property 
(if necessary for that purpose) in the satisfaction of the note, that by 
its assignment he has invested his assignee with the same right, and 
this too, as against the assignees of the notes subsequently falling due. 
That the mortgagee may have done so is true. That he may have 
exercised his discretion by waiting until the second note became due, 
and applied the whole proceeds to its payment, is equally true ; or he 
may have applied the funds ^ro rata. If an unexercised right in the 
mortgage is to have any influence in determining the controversy be- 
tween these parties, it applies with as much force to one as to the other. 
There is nothing in any of the assignments evidencing an intention on 
the part of either mortgagee in this case, to give a preference to one 
note over another. If it exists, it is by operation of law, growing out 
of the fact that one note feU due sooner than another. There is no 
doubt of the fact, that the lien created by the mortgage, operates as 
an equal security to all the rates, subjected to be defeated, so far as 
the notes last falling due were concerned, by exhausting the property 
for the satisfaction of the first notes. That has not been done. All 
of the notes are now due ; suits have been brought on all of them, 
and the reason urged m support of priority has ceased. It was a mere 
advantage, because one note was due and the other not. Because one 
party could enforce his rights and the other not. Now all parties 
stand upon an equal footing. They can go into Court at once. They 
occupy the same position as if all the notes had been made payable at 
. the same time. If that had been so, no one would have questioned 
the right of each to his fro rata share of the proceeds of the sal«. 
The argument is that each assignee has been substituted to tiie rights 
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of his assignor as they existed at the time of the asssignment. That 
is perhaps true, provided the right had been exercised before the other 
notes become due. But suppose all of the notes had been due when 
the assignments were made ; could either have claimed priority ? 
Surely not, because the only fact that gave priority, no longer existed ; 
the right in one to foreclose and sell, which was denied to the other 
because of his note not being due. The equities of the parties are 
equal. The advantage had by the holders of the notes first becoming 
due, has been lost to them, by the removal of the disability under 
which the holder of the second notes labored. They all stand upon 
equal footing, and must all share the proceeds of the sale pro rata, 
and the attorneys for the dififerent claimants wUl draw up their decrees 
in that manner, and the clerk wiU so enter them. 



CURTIS vs. RICHARDS. 

Twelfth Judicial District Court, May, 1857. 

Undertaking. 

A bond executed by the sureties, without the principal, is good and valid. 

This action was brought on an undertaking executed by the defend- 
ants on an appeal to the Supreme Court from a judgment recovered 
by the plaintiff against David Scannell, in the Superior court of the 
City of San Francisco. The complaint alleged the recovery of said 
judgment, the bringing of the appeal, the affirmance of the judgment, 
&c. The defendants answered by saying they had not any sufficient 
knowledge or information to form a behef, as to whether the proceed- 
ings were had on the appeal or the judgment affirmed, &c. ; and they 
therefore denied the same. Also, alleged if any such judgment was 
recovered, it was void. Also, that the paper alleged to have been 
signed by them was insufficient, and without any legal consideration. 
It appears that Scannell did not execute the undertaking. 

The plaintiff demurred to the answer — 

1st. Because it did not admit or deny the allegations in ' the com- 
plaint, either positively or from information and behef. 
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2d. That the defendants were bound either to admit or deny positively 
the undertaking set up, as that was within tkeir personal knowledge. 

Mastick ^ Simims, for plaintiff. 

J. H. Wells, for defendant. 

Norton, J. — I hold the demurrerwell taken, and decree judgment for 
the plaintiff on the grounds stated in said demurrer, — that a bond ex- 
ecuted by sureties without the joining of the principal, is good and valid. 



SMITH vs. MAYOR AND COMMON COUNCIL OF THE 
CITY OF SACRAMENTO. 

Sixth Judicial District Court, May, 1857. 

COEPOEATIONS TRANSFER OF FuNDS EMPLOYMENT OF COUNSEL. 

Corporations possess not only such powers as are expressly granted, but such as are 
necessary to carry into effect the powers so expressly conferred. 

The City Council of Sacramento have no right to transfer moneys in its treasnry from 
one special fund to another, and the abuse thereof will be restrained by injnnction. 

The Council have an undeniable right to employ Counsel, other than the City Attor- 
ney, to protect its interest abroad, although the Charter may not specially provide 
therefor. 

Grass, Sunderland ^ Long, for plaintiff. 
Moore, City Attorney, for defendants. 

The facts are fully reported in the opinion : 

MoNSON, J. — On the eighth day of April last, the Mayor and Com- 
mon Council of the City of Sacramento, passed an Ordinance appro- 
priating f 5,000 for the purpose of employing Alpheus Felch to contest 
before the Supreme Court of the United States the claims of John A. 
Sutter to land within the corporate limits of said City, and the Mayor 
was authorized to draw his warrant for the same upon the Contingent 
Fund. There being no money in that fund to meet the payment of 
this warrant, the Mayor and Common Council ordered $5,000 to be 
transferred from the Debt and Interest and Sinking Funds for that 
purpose. The plaintiff, in his complaint, charges fraud and collusion 
between certain parties of the defendants in procuring, the passage of 
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the, ordinance. No proof, however, was adduced to support the charge, 
but the same was abandoned at the hearing. 

The first question involved is, the power of the Mayor and Common 
Council to make the appropriation referred to ; in other words, whether 
they have the right to appropriate money and employ counsel to attend 
to cases pending before the Supreme Court of the United States, in 
which the City is interested ? It is urged by the plaintifif, that the 
people, under the charter, have elected a City Attorney, and that the 
Mayor and Common Council have no authority to employ any one to 
perform his duties, or to aid and assist in the performance of them. 
Even if this were admitted, can it be well contended that it is the duty 
of the City Attorney to proceed to Washington City, and there remain, 
watch and argue cases pending before the Supreme Court of the Unit- 
ed States, in which the City may be interested ? Who would attend 
to his duties here during his absence ? The Legislature in requiring 
the City Attorney to attend to all suits in which the City is interested, 
intended suits or proceedings here — ^not in the City of Washington. The 
Mayor and Common Council, therefore, in the passage of the ordi- 
nance in question, were not attempting to employ Mr. Felch to per- 
form, or to aid or to assist in the performance of any duty properly 
belonging to the City Attorney. If then, the City is interested in the 
question of the Sutter claim, have not the Mayor and Common Coun- 
cil the authority to employ some one to attend to her interest in the 
Supreme Court of the United States ? Plaintiff says no, for the rear 
son that no such authority is expressly given to them by the charter. 
Corporations possess not only such powers as are expressly granted, 
but such as are necessary to carry into effect the powers so expressly 
conferred. By the charter, the City Council is authorized to " make 
by-laws and ordinances not repugnant to the Constitution and Laws of 
the United States, or of this State — to make appropriations for any 
object of City expenditure — to purchase, receive and hold for the use 
of the City, real and personal estate, &c., and to pass such other by- 
laws and ordinances for the regulation of said City, as they may deem 
necessary." 

Do we not find here abundant authority for the passage of the ordi- 
nance in question ? If the City Council have the right to purchase 
and hold real estate, have they not the right to protect it, and, if neces- 
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sarj, appropriate money for that purpose ? I think they have. If I 
am correct in this, then we have only to enquire whether the City of 
Sacramento, as a corporation, is interested in the rejection of the Sutter 
claim to the land within the corporate limits. If not, then the appro- 
priation would be an unjustifiable abuse of authority, and call for the 
interposition of the law. In determining whether or not the City is 
interested, the Common Council have the power to exercise a reasona- 
ble discretion, and this Court has no right to interfere merely because 
it differs, perhaps, in opinion from them. I may think it more advan- 
geous to the City and her citizens, to have the claim of John A. Sutter 
to the lands within her corporate hmits, confirmed ; that the appropri- 
ation in question is an extravagant and useless one — -just so much money ' 
thrown away ; of no benefit or advantage even to those who most de- 
sire the rejection of the Sutter title. But yet, if the defendants have 
not grossly abused that discretion which they possess, I cannot inter- 
fere. If the Mayor and Common CouncU held an undisputed Sutter 
title to all the land which the City is now in possession of, I, perhaps, 
would be justified in holding that the City of Sacramento had no inter- 
est either in the rejection or confirmation of the Sutter claim — ^for if 
confirmed, the City would have the title ; if rejected, then the lands 
within the corporate limits would become a part of the public domain, 
and subject to pre-emption by the corporate authorities for the use and 
benefit of the occupants. The pleadings show, however, that the City 
does not hold the imdisputed Sutter title to the lands which she is now 
in possession of. That portion of the City known as the Levee, em- 
bracing the City water front, &c., is claimed by others, who allege that 
they have the Sutter title thereto. This is a valuable piece of prop- 
erty, (especially to the City,) upon which the corporate authorities 
have expended large sums of money in making improvements, and from 
the use of which a large revenue is annually derived. The defendants 
say that if the Sutter title is confirmed, the right of the City to this 
valuable property will be disputed, — the city subjected to protracted 
and expensive htigation, and her right to the property endangered, if 
not lost. The plaintiff and other citizens may think that these results 
will not follow — that provided the Sutter claim is confirmed, the right 
and title of the City to the Levee and water front cannot be success- 
fully contested. The Mayor and Common Council, however, appear 
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to think otherwise, and in so thinking I am not prepared to say that 
they are so grossly abusing that discretion which, by law, they are in- 
vested with, as to justify judicial investigation. I would here dissolve 
the injunction, but it appears from the pleadings, and was admitted 
upon the hearing, that, for the purpose of meeting the warrant drawn 
in favor of Mr. Felch, the Common Council has transferred (borrowed 
as they call it,) f 5,000 from the Debt and Interest and Sinking Funds 
to the Contingent Fund. In this the defendants acted without author- 
ity of law, and in violation of good faith — ^both of which funds must 
and should be held sacred for the purposes for which they were created. 
They were authorized for a certain specific purpose, and the City Coun- 
cil have no right to touch or use them for any other. If it is true, as 
stated, that previous City Councils, in similar cases, have acted in hke 
manner, while it affords no excuse — ^it yet shows and proves that it is 
fall time that the Courts should interpose and prevent the repetition of 
such unauthorized acts. The Mayor and Common Council must be 
restrained from using or appropriatiag the money in or belonging to 
the Debt and Interest and Sinking Funds for any purpose whatever, 
other than such as for which they were created. When the defend- 
ants have replaced the money transferred to the Contingent Fund from 
the Debt and Interest and Sinking Funds, and the same is satisfacto- 
rily proven to me, I shall dissolve this injunction so far as to permit 
the Mayor to draw his warrant in favor of Alpheus Felch upon the 
General Fund. 



VON REYNIGOM vs. REVALK. 
Fourth Judicial District Court, May, 1857. 

HOMESTEAD — PRIORITY OF MORTGAGE. 

After death of wife without issue, husband inherits wife's interest in homestead by 
right of survivorship. 

A mortgage executed by the husband ahne on homestead property and recorded 
during life time of wife, takes priority of a mortgage executed on same property by 
husband and wife, but not recorded until after wife's death. 

On the 7th day of September, 1854, John Revalk married, and 
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from that day forward resided with his wife upon property previously 
owned by Revalk in the city of San Francisco. On the 11th day of 
December, 1854, Revalk alone executed a mortgage on the premises 
to defendants, Charles W. Kraimer and John Eisenhardt for f4000, 
which mortgage was immediately recorded. Subsequently, on the 
9th day of July 1856, Revalk and wife executed a mortgage to plaia- 
tiff for $1000. On the 10th day of December, 1856, Revalk's wife 
died, leaving no issue, and on the 11th day of December, 1856, 
plaintiff's mortgage was put upon record. 

This action was brought in the month of March, 1857, by plaintiff, 
to foreclose his mortgage as against defendant Revalk, the mortgagor, 
and Kraimer and Eisenhardt, mortgagees, claiming a prioi; lien to 
plaintiff's mortgage on premises. Default having been entered as 
against defendant Revalk, the contest came up as between plaintiff and 
defendants Kraimer and Eisenhardt, on the score of priority. 

A Jury being waived, the cause was tried by the Court. 

Plaintiff relied upon the followiag points : 

That on the 11th day of December, 1854, the property in question 
being the Jiomestead of Revalk and wife, tte mortgage executed on 
that day by Revalk without the signature and acknowledgment of his 
wife, was absolutely/ void. That from the death of Revalk's wife 
defendant's mortgage gained no additional validity, but must stand or 
fall as of the date of its execution, and that plaintiff held the only 
instrument that could by action of the law become a lien upon the 
premises. 

Pixley cf Smith, for plaintiff. 

Sidney V. Smith, for defendant. 

IIagee, J. — This is a controversy between the creditors of John 
Revalk as to priority of mortgage on certain premises in the city of 
San Francisco. There is no doubt but that the property in question 
was the homestead of Revalk and wife from the 7th day of Septem- 
ber, 1854, to the 10th day of December, 1856, upon which day the 
death of Mrs. Revalk by rule of survivorship, vested the entire estate 
in her husband, and defendant's mortgage being already upon record, 
must of necessity take priority to plaintiff's mortgage which did not 
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become matter of record until the 11th of December, (one day after 
Mrs. Revalk's death.) Had plaintiif 's mortgage been placed upon the 
records before Mrs. Revalk's death, his rights might have been thus 
preserved, but this neglect on his part forfeits in my opinion, whatever 
advantages he may have acquired by virtue of the wife's signature ; 
and applying the statute as to conveyances and its requirements to 
this case, I find that defendants Kraimer and Eisenhardt hold the first 
mortgage and are entitled to have their lien first satisfied out of the 
proceeds of the mortgaged premises. 



PHELAN vs. SMITH. 
Fourth Judicial District Court, May, 1857. 

INJUNCTION. 

It seems that a State Court has no right to enjoin the sale on execution of the 
United States Court. 

Motion to dissolve injunction. 

This was a suit to obtain a decree of this Court to enjoin defendants 
from selling or interfering with certain water lots situate in this city. 
It is alleged in the complaint that plaintiffs have been the owners in 
fee of an undivided one-third interest in the beach and water lots 
numbers 514 and 515, since August, 1856 ; that the defendant, Peter 
Smith, who is a non-resident, in March, 1857, obtained a judgment in 
the United States Circuit Court against James Van Ness and Isaac 
N. Thome, upon which judgment an order of sale was issued, and 
that under that order, defendant, McAllister, has seized upon and 
advertised the lots in controversy for sale on the 29th day of April, 
1857 ; that such decree was recovered upon foreclosure of a mortgage ; 
that neither of these plaintiffs were made parties defendant in that suit, 
nor had they any notice of the pendency of that suit or of the exisi^ 
ence of the decree, until their attention was called to the advertise- 
ment of sale above referred to ; that before the plaintiffs acquired 
their interest in the lots, they were informed by James Van Ness, 
who was the attorney in fact of the defendant, Peter Smith, that the 
mortgage had been paid and satisfied ; that at the time of the com- 
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mencement of the suit of Smith vs. Thome and Van Ness, there were 
several persons interested in the lots, and owing to their not having 
been joined as parties defendants, no defense was put in, as Thome 
and Van Ness were in no way interested in defending the suit ; and 
further, that if a defense had been put in, the fact that a nlortgage 
had been fully paid and satisfied, could have been clearly proved. It 
farther avers that the decree so obtained was fraudulent and void as 
against these plaintiffs ; that the defendant, Smith, is absent from the 
State, and defendant McAllister threatens to consummate the sale, 
and will do so unless restrained by this Court, which sale, if consum- 
mated, would work serious injury to plaintiffs, by creating a cloud 
upon their title. A preliminary injunction was granted restraining 
defendants from going on with the sale of the property. 

0. M. Bowman and C. McO. Delany, for plaintiff. 
Gregory Yale, for defendant. 

Hager J. — The injunction in this case was granted in the first 
place with hesitation. I had limited the writ, so that no injury could 
result to the defendants, as all parties could have an opportunity to be 
heard on a motion to dissolve without much delay. And moreover, it 
was made to appear that the U. S. Circuit Judge, in whose Court the 
decree of foreclosure had been entered, was absent from the State ; 
and an action by original bill could not be mamtained in a Federal 
Court for the reason that the parties were residents of this State. 
Upon these considerations a temporary injunction had been allowed. 
The parties had been heard before the Court upon a motion to dissolve 
the injunction. This motion must prevail. Indeed, the plaintiff's 
counsel have seemed to take the fact for granted, that the injunction 
would not be upheld in this Court. The injunction is dissolved. 



GODFREY vs. BADGER. 

Tioelfth Judicial District Court, May, 1857. 
Contracts — Lex Loci — Tender. 

The lex loci contractus should prevail over the lex fori where there is a variance be- 
tween them in regard to the law of demand of payment on a promissorv note. 
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An answer setting forth an averment " that the money was ready at the time and place 
to pay if the demand had been made " is insufficient. It was only a tender and 
should be pleaded with a profert in curia. It is not a matter of defense. 

The plaintiiFs are merchants, doing business in Boston, Massachu- 
setts and the defendant is a resident merchant of San Francisco. 
The present action was instituted by them to recover $2,867, due on 
four promissory notes, made by defendant in September, 1856, by his 
duly authorized attorney in the city of Boston. The suit was com- 
menced on March 26th, last, and an amended complaint filed on the 
13th April. Another action by the plaintiffs against defendant for 
1478 61, alleged to be due and owing on another note, made in the 
same manner as the four mentioned in the last suit, was instituted on 
the 15th April. The defendant demurred on the ground that the 
complaints did not state facts sufficient to constitute causes of action. 
An answer was also put in by defendant. The other facts in the cases 
appear in the opinion. 

W. K. Osborne, for plaintiff. 

Shafter, Park ^ Shafter, for defendant. 

Norton, J. — The Supreme Court of this State, in the case of Wild 
V. Van Valkenburg, decided at the last January term, adopted the 
English rule that in an action against the maker of a promissory note, 
it is necessary for the plaintiff to aver and prove a demand at the place 
of payment specified in the note. In order to avoid the apphcation of 
this rule to the present case, the plaintiffs have averred that by the 
laws of Massachusetts, where the notes were made and are payable, 
such a demand is not necessary. The defendant demurs, and the 
question presented is whether the case is to be governed by the law 
of the place where the contract was made and was to be performed, or 
by the law of the place where the action is tried. 

The English Courts base their rule upon the ground that it is the 
legal effect of the contract that a demand shall be made at the place 
specified, and that such demand is a condition precedent to the Uabil- 
ity of the promissor. The Massachusetts Courts, on the contrary, 
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hold that although the party to such a contract is not bound to pay 
anywhere else, yet the contract to pay at such place is unquahfied 
and does not depend upon the condition of a demand being made. 
Whichever may have the better reason, they both consider the ques- 
tion as depending upon the nature and legal efifect of the. contract. 
This being so, it seems clear that the laws of Massachusetts, where 
the contract was made and was to be performed, and in reference to 
■which the parties must be presumed to have contracted, must govern 
instead of the laws of the State where the action is tried. 

Judge William Kent in a note [3d Kent's Com. 7th ed., p. 122,] 
referring to the case of Sands v. Clark, [^65 Eng. Com. Law Rep. 
751,] where the English rule was apphed to a note made and payable 
in New York, expresses this opinion to the same effect in the follow- 
ing emphatic terms : " It seems not to have occurred to the counsel or 
the court, in this case, to inquire what was the lex loci contractus, 
which was certainly the controlling law." 

The note on which the action of Wild v. Van Valkenburg was 
brought was made and payable in New York, and the Supreme Court 
were aware that laws of New York are like those of Massachusetts in 
this respect, but the point now in question was not presented or con- 
sidered, nor was the fact of the law of New York presented by the 
pleading so that it could properly have been made the ground of any 
decision in that case, and hence the present case is not affected on 
this point by that decision. 

The demurre;- to the complaint must therefore be overruled. 

The defendant has also filed an answer, in which he avers, as to 
three of the notes, that he had the money at the time and place, ready 
tf) pay if a demand had been made. The plaintiffs demur to this an- 
swer, and I think the answer insufficient. If the effect of the con- 
tract, construed by the laws of Massachusetts, is merely that the 
maker wiU pay at a particular time and place, then his readiness at 
the time and place is, at most, but a tender, and requires to be pleaded 
with a profert in curia. Such a readiness cannot be more effectual 
than an offer of the money directly to the payee would be, in the case 
of a note payable generally. If the English rule should be held ap- 
phcable to this case, and a demand should hereafter be made at the 
place specified, and an action brought in default of payment, it will 
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become necessary to decide wliat was the effect of the defendant hav- 
ing been ready at the time and place specified. Was the debt abso- 
lutely discharged, or was it only a tender ? A supposition that the 
former result would ensue from a failure to demand, at the time, and 
place, appears to have uifiuenced in some degree, the American 
Judges in adopting a rule the opposite of that adopted by English 
Judges (Wallace v. McConnell, 13 Pet., 136^ — Carley v. Vance, 17 
Mass., 389) ; but the latter will probably be held, in this State, to be 
the only effect of a readmess to pay, ui default of a demand, at the 
time and place, and the defendant will be obhged to plead such a fact 
with a profert in curia, or, at least, with an averment that the money 
was left at the place specified, subject to any future demand of the 
payee. The demurrer to the answer must be sustained. 



EZEKIEL vs. MICKLE, County Auditor. 

Fourth Judicial District Court, May, 1857. 

Reduction op Salary. 

The Legislature have the power to reduce the fixed salary of a public office before the 
term of the incumbent expires. 

This was an application for a mandamus to compel Mr. Mickle to 
audit and allow the claim of plauitiff on the County Treasury for $150, 
salary for the month of April last as Secretary of the Fire Department. 
The affidavit of Mr. Ezekiel sets out : That he is the Secretary of the 
Fire Department of the City and County of San Francisco, and, as 
such, is ex officio Fire Warden. That he was elected to said office on 
the 24th day of November, 1856, for the term of one year. That the 
salary allowed by law is $1800, per annum. That affiant presented 
a monthly, demand for the month of April, 1857, to Etting Mickle, 
Auditor of the County, for his salary for said month, but the said Au- 
ditor refused and still refuses to audit and allow said demand. 

The answer of 'the Auditor states that the Secretary of the Board 
of Delegates of the Fire Department is entitled by law to receive a 
salary of |1500 per annum, and no more ; and the Auditor is ready 
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to audit and allow the montlily demand of said Secretary for the 
monthly proportion of said salary, whenever he shall thereto be re- 
quested according to law. 

McDougal ^ Sharp, for plaintiff. 

F. p. Tracy, County Attorney, for defendant. 

Hagek, J. — It appeared, on the argument, that the Legislature, in 
1855, created the office of Secretary of the Fire Department, who 
was to be ex officio Fire Warden, and attached to it the salary of $1800 
per annum. The Act of March 25, 1857, concerning the Fire De- 
partment, recognizes this office, and does not change the compensation 
before allowed. But the Act passed April 18, 1857, amendatory to 
the Consolidation Act, allows a salary of $1500 per annum to the Sec- 
retary of the Board of Delegates, who is required to perform the duties 
of Clerk of the Chief Engineer, and also to discharge the functions of 
Fire Warden. The same Act prohibits the payment of any other sal- 
aries except as provided for therein. 

The question arising is, whether the present incumbent, Jacob Eze- 
kiel, who was elected to the office for one year from the 24th day of 
November, 1856, is entitled to receive the salary at the rate of $1800 
for the whole term, or whether from the passage of the Act reducing 
the salary, he is only entitled to the salary of $1500. 

The act having changed the salary of the office without making aiiy 
special mention of this incumbent, or reserving his right to the prior 
salary, and prohibiting any other salary to be paid, necessarily oper- 
ates as a reduction in his salary, and the Legislature who created the 
office have a right to abolish the same at their pleasure before the 
term of office to which he was elected should have' expired ; also to 
increase or diminish the salary of the office at their pleasure. 

Let the following order be entered : That said Etting Mickle do 
audit and allow said monthly demands of said Ezekiel, Secretary as 
aforesaid, on account of his salary, at the rate of $1800 per annum, 
up to the 18th day of April, 1857, and at tlie rate of $1500 per an- 
num after that date. 
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DE BRIDGES vs. HUESTON, 

Twelfth Judicial District Court, June, 1857. 

Street Repaiks. 

Under the Consolidation Act of San Francisco, notice must be given to the property- 
holder to repair the street himself, before he can be held liable and his property 
seized for any assessment by virtue of repairs made. 

This was a bill to enjoin the Sheriff from proceeding to sell a lot on 
California street, between Davis and Drumm, which the Sheriff had ad- 
vertised for sale under a warrant issued by the PoUce Judge, and 
countersigned by the Superintendent of Streets and Highways, to 
coerce the payment of 11082, by a sale of the lot, in favor of the de- 
fendant, Hueston, a Street Contractor. The warrant was dated on 
the 26th of March, 1857, and was issued under the provisions of the 
50th section of the Consolidation Act, which provides as follows : 

" K such delinquent assessment or assessments shall remain 
unpaid for five days thereafter, the Pohce Judge shall, on the appli- 
cation which it shall be the duty of the Superintendent to make, care- 
fully examine the aforesaid record and also the record of assessments, 
and finding the proceedings to have been legal and free from fraud on 
the part of the Contractor, shall issue his warrant, to be signed by him 
and countersigned by the said Superintendent, directed to the Sheriff 
of said city and county, briefly setting forth the delinquent assessment 
or assessments, the amounts thereof remaining unpaid, the name or 
names of the owner or owners, if known, and an accurate description 
of the property liable therefor, and commanding the said Sheriff to 
collect the amount of such delinquent assessment so remaining unpaid, 
with costs, including his legal fees, and fifteen dollars, to be collected 
and paid over to the Superintendent for his services, and also five per 
cent, damages upon the amount remaining due to the Contractor, by 
sale of the property liable therefor, and described in said warrant, in 
the same manner as real estate is required by law to be sold upon exe- 
cution, and out of the moneys made, to pay over the amount or amounts 
due to the Contractor, with the said five per cent, damages ; which 
warrant, after having been recorded by the Superintendent in full in 
his office, shall be delivered to the Sheriff." 

The 51st section gives the warrant the force and effect of an execu- 
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tion upon a judgment or decree entered up in a Court of Record, and 
makes the deed to be executed bj the SheriS prima facie evidence of 
the facts recited, after requiring the Sheriff brieflj to " refer to the 
essential steps previous thereto." 

The case, made by the pleadings and evidence was, that at the re- 
quest of all the owners of property on each side of California street, 
from the center of Davis to the center of Drumm, with the single excep- 
tion of the plaintiff, in October, 1856, petitioned the Board of Super- 
visors, then consisting of the Justices of the Peace, to advertise for 
sealed proposals to fill iq, sewer and plank the street, under the pro- 
visions of the 4th Chapter of the Consolidation Act. The petition was 
granted, and the contract awarded to the defendant, Hueston, as the 
lowest bidder. A contract was entered into between him and the 
present Superintendent to do the work, and approved by the present 
Board of Supervisors, and the work satisfactorily performed under it. 
All the parties who petitioned have paid. 

The plaintiff is a citizen and resident of France, and one of the firm 
of Pioche, Bayerque & Co. acts as his agent. The agent did not 
forbid the work in front of the plaintiff's property, but denied his au- 
thority to sign the petition with the other property holders. The Bill 
admits that the plaintiff was wilhng to keep in repair the fillin g and 
planking of the street in front of the lot, at his own expense, " but not 
fill, sewer and replank the same." 

It was in proof that the street could not be sewered unless it was 
filled in front of this lot, which was situated about the middle of the 
block. 

The bill charged that the work was not performed in accordance 
with the provisions of the sections 40, 41, 42, 43, 44, and 53, of 
the Act, as recited in the contract, and sets forth, specifically, 1st. that 
there was no proper publication, so as to give the property holders an 
opportunity to protest against the work : 2d. that the petition by the 
property holders was not made in the manner provided : 3d. that no 
estimate of the cost of the work had been made public before the order 
to make the improvements had been made by the sureties, and that 
the contract is void for want of such proceedings : 4th. that the Su- 
perintendent failed to fix the time, within which, after the contract 
was signed, to permit the owner of the lot to perform the work himself, 

6 
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at his own expense, as required by section 54 : 6th. th'at the Con- 
tractor failed to make a return of the performance of his work, under 
the contract, duly verified : 6th. that the Superintendent, after issuing 
the warrant, did not record it, in a book to be kept for that purpose : 
7th. that the Police Judge issued the warrant wrongfully because 
these several pre-requisites had not been comphed with. 

The biU charges that by reason of the operation of the deed from the 
Sheriff, a cloud will be created upon the title to the lot, and therefore 
pra;ys an injunction to restrain the sale. 

The answer denies specifically the allegations respecting the irreg- 
ularities in making the contract ; and, as respects the 3d objectibn, 
that no proper estimate was made of the cost of the work, it avers, 
that the " said property holders, so petitioning as aforesaid, made a 
careful estimate of the costs of said work and improvements, which 
said estimate was acquiesced in, approved and adopted by the said 
Superintendent of Pubhc Streets and Highways, and that said esti- 
mate was duly made public before the said order was passed." 

The answer also sets up a claim, for work and labor, upon an im- 
plied promise to pay the value of such improvement. This claim was 
not passed upon by the Court, and, after the decision, was withdrawn 
by stipulation. 

Some constitutional objections were raised, in argument, by plain- 
tiff's counsel, against the provisions of the Act relating to the consti- 
tution of the Board of Supervisors, composed of the Justices, who took 
the prehmiuary steps ia awarding the contract, and also that the mode 
adopted to force the payment, was to take property without due pro- 
cess of law. 

These constitutional objections were not decided by the Court. The 
only irregularity noticed in the decision was the 4th, namely : that the 
Superintendent failed to fix the time within which, after the contract 
was issued, to permit the owner of the lot to perform the work himself, 
at his own expense, as required by section 54. 

The decision was made on this pomt alone, although the biU avers 
that the plaintiff was not willing "to fill, sewer and replank the same," 
(the^street in front of the lot.) 

There is no averment of excessive charges for perfornung the work, 
or of an unworkmanlike manner in executing it. 
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Parsons ^ Sawyer, for plaintiff. 

Gregory Yale, for defendant. 

NoETON, J. — The plaintiff's counsel in this case has gone very 
deeply into the question of the constitutional rights of parties, which 
are of serious import ; but which I decline to consider, because the 
case must be decided upon other grounds. The object of the provis- 
ions of the Consolidation Act, in respect to street repairs, is, that the 
city is to be relieved from expense, and that property holders shall 
' be compelled to pay. It provides that, after carefiil assessments, the 
property holders are to be called upon, notified to do the work or have 
it done, and, on default, that they shall suffer the severe consequences 
of having their property sold to satisfy the claims of such persons as 
do the work, &c. In this case, there are many objections to the reg- 
ularity of the proceedings, and it appears that there was no notice 
given to the property holder to do the work himself. On the other 
hand, it is claimed that the property holder stood by and saw the work 
done, and, therefore, has no right to ask the aid of chancery. The 
decisions, however, as to this latter point, have been based upon 
grounds which do not arise in the present case. On account of the 
want of notice, and consequent non-comphance with the requirements 
of the Gonsohdation Act, the injunction restaining the sale is made 
perpetual. 



BURNELL vs. GREGORY. 
Twelfth Judicial District Court, June, 1857, 
Forcible Entry. — Demand. — Stjb-Tenant. 

Forcible entry and detainer cannot be extended to any but the real occupants. 

A demand of rent must specify the amount due. 

One obtaining possession of property from a lessee, by collusion, holds under the lessee. 

George Scott and Christopher Hutchinson, on 4th of May, 1855, 
leased to George D. Gregory by parol lease, from month to month, 
certain premises on the south-east corner of Howard and Hubbard 
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streets. The property was then in possession of Thompson, as tenant 
of Lawrence Webb, the executor of Wembom, who also claimed the 
fee. Gregory took possession and a few weeks after was evicted by 
Webb. He then brought suit for forcible entry and detainer, ob- 
tauaed judgment, and the case was appealed, pending which Gregory 
was paid a sum of money by Thompson to retain possession. 

July 24th, 1856, Scott and Hutchinson sold to plaintiff, who brought 
this suit as above. 

Trial by the Court. Upon plaintiff's counsel closing his case, de- 
fendant's counsel made a motion to dismiss proceedings. 

ff. B. Janes, for plaintiff. 

R. C. ^ B. Rogers, for defendant. 

Norton, J. — This case has been certified to this Court from a 
Justice's Court, upon the question of title. I am not sure that this 
Court has jurisdiction. The action of forcible entry and detainer is 
regulated by statute, which provided that when the title is involved, 
the Justice shall proceed no farther. It is questionable whether 
this suit has been properly certified, but as I shall decide this case on 
another ground, it is unnecessary to pass upon this. 

The defendants, Haynes arid Gregory, are improperly joined ; upon 
the ruling of the Supreme Court in Treat vs. Stuart & Bowman, 5 
Cai. R., 113, Thompson alone being in possession. 

This suit was brought by a landlord, not against a tenant entering 
and detaining from him, but against a person entering and detaining 
from his lessee. The lessee, whose lease has not expired, might have 
brought forcible entry and detainer, but the landlord cannot under 
the circumstances. It appears that there has been some collusion 
between the landlord's lessee, and the person in possession. I should 
say that when persons gain possession of property by any collusion 
whatever, with a lessee, they hold under the lessee. 

There are certain forms prescribed by law in cases of this kind, one 
of which is, a demand for rent in writing, three days before suit. The 
demand in this case is defective in not specifying the amount of rent 
due. The requirements of the law were not therefore complied with 
in this case. 

Judgment for the defendant. 
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HESLEP vs. BRAYTON. 

Twelfth Judioial District Court, Jwne, 1857. 

Stay of Proceedings. 

Serving a notice of motion for a new trial, operates per se as a stay of proceedings for 

the fiye days within which a statement is to be filed. 
A motion for a new trial need not be filed with the Clerk of the Court. It is only 

required to be served. 

Motion to set aside an execution as having been improperlj issued. 

Heslep brought suit against Brayton, and having recovered a judg- 
ment thereupon issued execution and levied upon the property of the 
defendant. The defendant however, -within the two days allowed by 
law, gave notice to the plaintiff of a motion for a new trial, but did not 
file the same with the Clerk of the Court. The plaintiff had proceeded 
to have his execution issued upon the ground that this notice not being 
so filed was such an irregularity as precluded him from further moving 
in the case, and also that it did not operate as a stay of proceedings. 

Heslep, for plaintiff. 

H. B. Janes, for defendant. 

Norton J. — The question which presents itself in this case is purely 
one of practice and has as yet been unsettled in this Court. I have 
taken occasion to consult with his Honor, Judge Hager, of the Fourth 
District Court, as to the best rule to adopt in these cases, as this decis- 
ion will set at rest a point which has been somewhat doubted hereto- 
fore. We desire to estabhsh some fixed rules for the future guidance 
of the bar in the absence of statute regulation. The Practice A(5t 
does not require the notice of a motion to be filed with the Clerk, the 
service thereof upon the adverse party I shall hold to be suflScient, and 
that until the five days elapse in which a party is required to file a 
statement on the motion, all proceedings must be stayed on execution. 
A party may enter his judgment, but no execution can issue until the 
fi' e days elapse. Let the execution be set aside. 
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LUNING vs. GORHAM. 
Twelfth Judicial District Court, June, 1857. 

JUKISDICTION. 

Implied consent will not transfer a cause from the Superior Com't to the Twelfth 
Judicial District Court. 

This action for the foreclosure of a mortgage was originally 
instituted in the Superior Court of the City of San Francisco. Upon 
the abolition of the Superior Court by the Legislature, summons being 
served, the plaintiff obtained a written consent from the defendant 
transferring the suit to the Twelfth Judicial District Court. The 
consent, however, failed to assign any cause of transfer. 

The defendant saw proper to demur on the ground of want of juris- 
diction. 

Bowman ^ Gray, for plaintiff. 

G. F. ^ W. H. Sharp, for defendant. 

Norton, J. — The demurrer is well taken as the consent did not 
show that the action was transferred upon the ground assigned by 
the act, and that the implied consent of the parties could not confer 
jurisdiction. Let, the proceedings be transferred to the Fourth 
District Court. 



THE PEOPLE OF THE STATE vs. BELITCH. 

In the Court of Sessions, in and for the County of Butte, June, 1857. 
Attempt to Bribe. 

An indictment charging defendant with an attempt to bribe a public oflBcer must allege 
the offer of something of a valuable nature. 

Indictment for an offer and attempt to bribe the District Attorney 
of said County. 

Judge Lewis, Presiding. 
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The indictment was in the usual form of accusation against the 
defendant and alleged, that " the said John Belitch on or about the 
10th day of April, A. D., 1857 at Oroville, County of Butte, and 
before the findmg of this indictment, did unlawfully, wilfully, and 
corruptly offer and attempt to bribe one J. J. Kleine then and there 
bemg an officer, to wit : the District Attorney of Butte County." After 
stating the case pending ia respect to which the bribe was offered, the 
indictment proceeded as follows : " by then and there teUiag and 
promising the said J. J. Kleiae, District Attorney as aforesaid, that 
he the said John Behtch would give the said J. J. Kleine, District 
Attorney, as aforesaid, ^' Bomething out of his pocket" if the said 
J. J. Kleine would do something for and in favor of the said B. 
Macinos, &c." 

To this indictment, a demurrer was put in by the defendant, on the 
ground that the acts charged did not amount to a pubHc offense. 

W. S. Rhodes, for defendant. 
J. J. Kleine, for the State. 

J. E. N. Lewi^, J. The indictment ia this case is certainly de- 
fective, in not charging that some valuable thing as a promise was 
offered. 

Bribing at common law is a misdemeanor and in strict sense, says 
Hawkins, " is taken for a great misprision in one in a judicial place 
taking any valuahle thing except meat and drink of small value of any 
man who has to be before him in any way, for doing his office, or 
by color of his office." Roscoe's Grim. Ev. 326. 4. Black Com. 139. 
Judicial Law Diet, vide " Bribing." 

This valuable thing has been specified in the 85th section of the 
Act concerning Crimes and Punishments passed April, 16, 1850. 
Comp. Stat. 654, as follows : " If any person shall directly or indi-' 
rectly give any sum or sums of money, or any other bribe, present, or 
reward, or any promise, contract, obhgation or security for the pay- 
ment of any money, present or reward or any other thing, to any 
Judge, Justice of the Peace, District, or County Attorney," &c. 

The 86th section, then makes "an attempt or offer to bribe" an 
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offense, and punishes it by fine and disqualification to hold office. 
It hence appears that before a conviction can be had for an attempt 
or offer to bribe, some act must be charged, which had it been con- 
summated would have constituted the crime of Bribing. 

In the case before the Court nothing valuable and no promise to 
give any thing valuable seems to have been offered to the District 
Attorney ; nor was there any act done which, if carried into effect, 
would have come up to the completion of the statutory offense. 

Under an English statute precisely similar to the act under consid- 
eration, it was held that some " particular species of reward" must 
have been offered. Russell on crimes, vol. 1. ]57, remarks, "It 
seems that a declaration upon this statute must state what the bribe 
was, and specify that the defendant took money or some other par- 
ticular species of reward, and where it stated generally that the de- 
fendant did receive a gift or reward" in the disjunctive it was held 
bad, and that the defect might be taken advantage of, in arrest of 
judgment, the charge being of a criminal nature." The defendant 
promised to " give him, the District Attorney/, something out of his 
pocket," now, non constat that he had anything of value in his pocket. 

The demurrer must therefore be sustained and the defendant dis- 
charged. 



HAYDEN vs. DAVIS. 

Twelfth Judicial District Court, May, 1857. 

Replevin — Bailee . 

In an action to recoTer personal property, the only essential parts are, that the defendant 
has in his possession property belonging to the plaintiff, which he wrongfully refuses 
to deliver up. The mode in which he obtained possession is an immaterial fact and 
need not be proven as alleged. 

An action for claim and delivery of personal property, most nearly resembles the old 
action of detinue. 

The bailee is estopped from setting up title in a stranger, and there is no exception to 
the rule, even when the bailor has no title or right of possession, and has obtained 
possession tortionsly and fraudulently, and the bailee is notified of the bailor's want 
of title, and delivery to the bailor is forbidden by the person having the title and right 
of possession. 

This was an action brought to recover the possession of personal 
property, and damages for the taking and detention thereof. 
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The complaint alleges a wrongful taking ; does not allege where ta- 
ken or detained, and does not state the value of the property. 
The other facts are stated in the opinion of the Court. 

J. B., Mart, for plaintiff. 

Bristol ^ Spencer, for defendant. 

Norton, J. — The plaintiffs, by one of their firm, commenced a ne- 
gotiation with Uriah Edwards at Pet^luma, for the purchase of a quan- 
tity of wheat, and, before the bargain was completed, took the wheat 
from the premises of Edwards in his absence, and subsequently deliv- 
ered it to the defendant, to be transported to San Francisco and there 
to be dehvered to the plaintiffs. The wheat was brought to San Fran- 
cisco by the defendant, and there Edwards interfered and demanded 
the property, and forbade its delivery to the plaintiffs. The defendant 
thereupon, refused to deliver the wheat to the plaintiffs, when this ac- 
tion was brought to recover it, in which the defendant sets up the title 
and claim of Edwards as a defense. 

An objection is taken to the recovery under the complaint in this 
action, because the wheat is alleged to have been wrongfully taken by 
the defendant from the plaintiffs, whereas the proof is that it was de- 
livered to him as a bailee. Under the old system of pleadings, this 
objection, in some actions, would be fatal, but ia our action to recover 
personal property, the only essential facts are that the defendant has 
in his possession property belonging to the plaintiff which he wrongfully 
refuses to deliver up. The mode ili which he obtained possession, is 
immaterial, and an erroneous statement of this immaterial fact, may be 
disregarded. 

In the qld action of detinue, which our action most closely resem- 
bles, the allegation that the property came to the defendant's hands 
by finding, was not traversable, and was scarcely ever true in fact. 

On the merits, the plaintiffs claim that the defendant is estopped 
from setting up the title of a third person against the persons from 
whom he received the property as a bailee. 

The general rule of law is well settled to this effect upon authority, 
but it is said an exception exists in a case where the bailor obtained 
the possession of the property wrongfully, and two cases are cited to 



DISTRICT COrRT REPORTS. 91 



Nutting vs. Soannell, Sheriff. 



support the proposition. One of these cases, (9 Bingham, 378, note,) 
was a controversy between the assignee of a bankrupt and a person 
who had obtained possession of the property by collusion with the bank- 
rupt, and delivered it to a bailee, and the decision appears to have 
been influenced by the peculiar relation of the parties, and character of 
the fraud, and made without consideration. The other case (9 Whar- 
ton, 418,) is very much in point, and the subject is examined at large 
by Judge Kennedy. His reasoning, however, would go not merely to 
establish the exception, but to overthrow the rule, — although he acqui- 
esces in the soundness of the rule. And indeed, it is not easy to see 
any reason why a bailee should be estopped from showing a want of title 
in his baUor«^n any ground, if he is allowed to do it on some particular 
ground. I think the rule must stand in its integrity, or be displaced 
altogether. In that case, the property had been actually delivered up 
to the rightful owner before the suit was brought, which is not the case 
in this, and although the judge does not make that a controlluig circum- 
stance, I think it sufficient to detract much from the influence of that 
case, as applicable to this. He admits that the bailor should not be 
allowed of his own motion, to set up the title of a third person, and 
there does not appear to be any substantial diiference between that and 
setting up the title, with the addition that a claim has been made under 
it. At least, the bailee should transfer the property to the rightful 
owner, either voluntarily or by coercion of law, before he can be heard 
to dispute the title of the persons from whom it was received. 

There must be finding that the plaintiffs are entitled to a judgment 
for the possession of the property, or its value in case a deUvery can 
not be had. 



NUTTING- vs. SOANNELL, Sheriff. 
Fourth Judicial District Court, Mm/, 1857. 
Exemption of Mechanics' Tools — Estoppel. 

A judgment debtor is not bound to notify the Sheriff of his claim to the property as 
exempt from execution, before the day of sale. 

The jury have the right to determine what property is " tools and implements of a me- 
chanic, necessary to carry on his trade," under the statute. 
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This was an action in the nature of a replevin, to recover back a 
certain amount of tools and implements, valued at $600, used by the 
plaintiff in the prosecution of his business as a blacksmith in this city, 
which he claimed as exempt from execution. It appeared by the tes- 
timony in this case that Conroy & O'Connor recovered judgment 
agaittst plaintiff, and by virtue of an execution, the defendant seized 
the property now in controversy. The tools and implements remained 
in the possession of the plaintiff until the day previous to the one they 
were advertised for sale, when the plaintiff notified the Sheriff that he 
claimed the property to be exempt from execution under the laws of 
this State. 

Two questions presented themselves in this case : 

1. It was contended by the defendant that the principle of estoppel 
debarred the plaintiff from maintaining this action, by neglecting or 
refusing to notify the Sheriff up to the day antecedent to the sale, of the 
fact that he claimed them as necessary implements of trade. 

2. It appearing that the property sought to be recovered back 
included several bellows, several anvils and a punching machine, it was 
insisted by the defendant, that as the statutes provide only fi)r neces- 
sary tools to be exempt from forced sale, and machinery was not freed 
thereby, the plaintiff was only entitled to a modicum of the property 
seized. 

Trial by jury. 

Janes, Lake ^ Boyd, for plaintiff. 

Brodie, for defendant. 

Hagee, J. — I shall charge the jury as follows : In this case the 
doctrine of estoppel would not hold good. - It was not akin to a case 
where the property of a third party was seized on execution by the 
Sheriff, and he (the third party) stood by and saw the same sold with- 
out interfering, and afterwards claimed its return on the ground that 
it did not belong to the judgment debtor. Instances might occur where 
the debtor might be absent from home or out of the State, when the 
Sheriff would levy on execution, take possession of his goods, and by 
fact of his non-presence leave it out of his power to give such notice as 
should have been given, as claimed by defendant. 
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The point urged by defendant's counsel, that the machinery of the 
kind claimed by the plaintiff could not be retained by him, should be 
considerered by the jury in the light whether it was necessary for the 
successful carrying on of his business and to enable him to compete 
with others in his trade, and this same principle was to apply to the 
other implements which were alleged to be more than he was entitled 
to for that purpose. 

I do not approve of the New York and Massachusetts cases cited, 
where it was held that a sewing machine was not a necessary imple- 
ment of trade, and therefore not exempt from execution. In this case 
I would lay down the law to be, if a sewing machine or other instruments 
of that species in this age^of progress is necessary to carry on a trade 
successfully, in order to compete without disadvantage, they would be, 
according to my view, not hable to seizure and forced sale. 

In addition, if the jury consider that the number of bellows, anvils, 
etc., were required to carry on his trade, the provision of the statute 
on this subject would cover them. 

The jury found a verdict for the plaintiff. 



McKINLEY vs. GARRISON. 

Twelfth Judicial District Court, June, 1857. 

Causes of Action — ^Assignment. 

A plaintiff cannot unite a cause of action for professional services with a cause of 

action to cancel a promissory note. 
The assignment of a chose in action must be averred in a complaint — it cannot be 

taken for granted. 

It appears from the complaint that McKinley sues Garrison for 
f 1250 balance due for professional services, which were performed 
by himself and brother, and which claim he avers now belongs to him- 
self as it came to him in the settlement of the partnership affairs of 
McKinley & McKinley. The complaint also seeks to obtain a decree 
declaring a certain note given by McKinley to Garrison, for $500, 
canceled, inasmuch as McKinley gives Garrison credit for $500 in 



94 DISTRICT COURT REPORTS. 

Matthews vs. Kelly. 

this suit, -which he alleges he received, but gave a note for at Garri- 
son's bank. The defendant demurred to the complaint. 

McKinley, for plaintiff. 

Crockett ^ Page, for defendant. 

Norton, J. — I am inclined to hold the demurrer well taken in this 
cause. The plaintiff cannot join in action a claim for professional ser- 
vice and a right to have a note canceled. The better way was to sue 
for the whole amount and then the defendant in his answer could have 
set up the 1500 note and thus bring it before the Court. The causes 
of action differ too widely to be thus united. 

The averment of the assignment is entirely too loose also ; the plain- 
tiff says that in the settlement of the partnership affairs it came into 
his hands, but fails to set out the facts of the assignment. This cannot 
be permitted. The demurrer is sustained with leave to amend. 



MATTHEWS vs. KELLY. 

Twelfth Judicial District Court, June, 1857. 

Ejectment. 

A complaint in ejectment, which arers that the plaintiff was seized and possessed of the 
land in January, and that the defendant ejected him in April, is good. He need not 
aver continued possession until April, — it will be presumed. 

This is an action in ejectment wherein the plaintiff averred in his 
complaint that he was seized and in possession of the land in Janu- 
uary, and that in the month of April following the defendant ousted 
him. The defendant demurs to the complaint, on the ground that the 
plaintiff should aver that he was in possession at the time the defend- 
ant is alleged to have ousted him. 

Burlank, for plaintiff. 

Treadwell, for defendant. 

Norton, J. — The complaint m this action is drawn according to the 
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form approved by tlie commission of the New York Legislature, ap- 
pointed to revise the Code of Practice, and -which was composed of 
eminent jurists. We have the same practice in this state, and I am of 
opinion that this form of a complajnt in ejectment is good as having 
stood the test of examination by men well versed in the law. It is to 
be presumed if the defendant ejected the plaintiff subsequent to the 
time it is alleged he, the plaintiff, was in possession, that he was con- 
tinuing in possession all the while. Such s6ems to be the rational view 
of this form of complaint. . 

Demurrer overruled with leave to answer. 



DEWITT vs. PORTER. 

Twelfth Judicial District Court, June, 1857. 

Assumpsit. 

A complaint which 'avers indebtedness for money had and receired, laid out and expen- 
ded, &c., is sufficient. The facts need not be set forth. 

This is a demurrer to a complaint which contains the common 
counts in assumpsit for money loaned or advanced. The defendant 
demurred under the sixth subdivision of section 40 of the Practice 
Act, and sought to have the complaint aver the facts out of which 
the cause of action arose. 

Waller ^ Osborne, for plaintiff. 

Stanley ^ Hayes, for defendant. 

Norton, J. — I shall hold the complaint in this action to be suffi- 
cient, as it conforms to the decisions of the Supreme Court of this 
State and New York. The facts need not be set out, the common 
counts on assumpsit are sufficient. 

Demurrer overruled, with leave to answer m the usual time. 
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JACKSON vs. BEERS. 
Twelfth Judicial District Court, June, 1857. 

ASSIQNMENT OB A CONTRACT. 

An assignee of a contract requiring the continued performance thereof, cannot maintain 
an action upon the breach of the other party, alleging in his complaint the perform- 
ance of the conditions by the assignee or agent. 

This is an action brought by the plaiatiff as assignee of a contract 
between Gilbert & Stringer and Beers & Davies. 

The complaint shows that Beers & Davies entered iato a contract 
with Gilbert & Stringer, whereby Beers & Davies agreed to fiirnish 
Gilbert & Stringer 25,000 gallons of turpentine to be distilled into 
camphene. Gilbert & Stringer agreed to distil the same at the rate 
of fifteen cents per gallon ; and then it was agreed that the nett pro- 
ceeds, after deducting the market value of the turpentine and the fif- 
teen cents per gallon for distiUing, and other expenses of selliag the 
camphene, should be equally divided between G. & S. and B. & D. 
And it was agreed that for failure, to perform on the part of G. & S., 
they should forfeit their distillery and $1,000 ; and for a failure on the 
part of B. & D., they should forfeit $3750, or fifteen cents per gallon 
for the amount agreed to be distilled — and that there should be liquid- 
ated damages. 

The complaint also averred that the contract was to terminate on 
the first day of April. 

The complaint also avers that during the continuance of the contract, 
before the 1st of April, Gilbert & Stringer assigned all their right, 
title and interest in said contract to the plaintiff, and tiiat G. & S. and 
the plaintiff, acting as their assignee and agent, fully performed the 
contract on their part, and then avers a breach on the part of Beers & 
Davies, and this action is to recover damages for the breach. 

The defendants demurred to the complaint, on the ground that the 
averment of performance of the contract was by the agent or as- 
signee. 

Reynolds, for plaintiff. 

Holladay ^ Cary, for defendant. 
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Norton, J. — This contract is not assignable during the continuance 
thereof, but must be performed by Gilbert & Stringer. The averment 
in the complaint of the performance by an agent or assignee is insuf- 
ficient. Demurrer sustained with leave to amend. 



MORRIS vs. MARYE. 

In the Twelfth i)istrict Court, Jane, 1857. 
Default upon Publication. 

A defendant upon whom personal seiTice has not been obtained, in order to avail 
himself of the privilege of answering within six months after judgment, must show that 
he has a meritorious defense. 

Where default is entered against a defendant before the time for answering has ex- 
pired, but judgment is not taken until after the time for answering has- expired, the 
judgment is irregular. 

The defendant, Marye, against whom and his co-defendant, Whe- 
lan, a decree of foreclosure and sale had been taken, made application 
to set aside the default against him, and the decree, and to be permit- 
ted to answer. 

His motion was based upon affidavit showing that on the 14th day 
of November, 1856, pubhcation of summons to be made for a period of 
three months against him as an absent defendant was commenced, and 
was ended on the /14th day of February, A. D. 1857 ; that on the 25th 
day of March thereafter, default was entered against him ; and that 
on the 28th day of March, the decree was obtained. The affidavit al- 
leges that default was entered at least one day too soon ; but does not 
show or attempt to show that defendant had any defense whatever. 

It was admitted by defendant that a term had expired since enter- 
ing the decree, without any motion being made, or proceedings had, 
except the motion referred to. 

Bristol Sj" Spencer, for plaintiffs. 

Geo. J. Whelan, for defendant Marye. 
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NoKTON, J. delivered the verbal opinion of the Court denying the 
motion. He said that the motion, if based upon the ground that the 
default was entered prematurely, must be denied, as the Court had 
lost jurisdiction by the lapse of the term at which the decree was tak- 
en. He thought, that taking the default too soon would create irregu- 
larity in the judgment. 

If the motion was based on the right of the defendant, upon whom 
personal service had not been obtained, to answer within six months, 
as provided by sec. 68 of Pr^c. Act, he held that the affidavit should 
show that the defendant had a meritorious defense, as the defendant 
under the section referred to could only be permitted to answer to the 
merits. He thought that the proper, practice in all such cases was to 
accompany the application with an answer showing a meritorious de- 
fense. 



PEOPLE, EX REL. McMILLAN vs. VISHER. 

Twelfth Judicial Distriet Court, June, 1857. 

FoRECLOsimE — Redemption. 

A decree of foreclosure does not bar the equity of redemption in the mortgagor so 
as to prevent a creditor of the mortgagor from acquiring a liei^ upon it at any time 
before the deed is executed to the purchaser ; a judgment creditor may redeem from a 
sale, under a prior mortgage lipon the balance of the judgment dne, even after a sale 
under said judgment has become absolute. 

A sale under one judgment does not cut off the lien of a subsequent judgment until a 
deed is actually executed ; under such sale, payment of redemption, money under 
protest does not invalidate the redemption. 

No subsequent act by a redemptioner, while the money is in the hands of the Sheriff, 
before paid over to the purchaser can affect the payment or redemption, although he 
should attach the money in the hands of the Sheriff. The Sheriff will be required 
by mandamus to execute the deed. 

This is an application to compel the Sheriff of Marin County to 
execute a deed to the Relator, for the " Punta de Reyes" Ranch, in 
that County. 

The facts as shown by the alternative writ, return and proofs in the 
case are these : 

On the 5th day of December, 1857, Antonio M. Osio who was then 
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the owner of the premises, executed a mortgage on the same. This 
mortgage was afterwards assigned to Thomas G. Gary, Jr., and the 
premises after that sold to Andrew Randall. 

On the 14th of September, 1853, Gary filed his bill m the 7th Ju- 
dicial District for Maria County, to foreclose this mortgage, ai^d a 
decree of foreclosure was entered therein on the 4th of December, 
1854. 

On the 7th day of February, 1855, the relator filed a transcript of 
a judgment in Marin County, which he had recovered against Andrew 
Randall. 

On the 12th of March, 1855, the interest of Randall in the prem- 
ises was sold under an execution issued upon a judgment in favor of 
one Jesse Smith against Randall, and the premises and the purchaser 
under that sale had taken his deed on the 23d day of February, 1856. 

On the 21st day of July, 1855, relator recovered another judg- 
ment against Randall, and on the 28th day of July, 1855, a trans- 
cript of this judgment was also filed in the office of the Recorder of 
Marin County. 

On the 17th of March, 1856, respondent as Sheriff of Marin County, 
sold the interest of Randall in the premises under an execution issued 
upon relator's first judgment, and the relator became the purchaser, 
and the respondent executed a deed to him, under this sale, on the 
26th of December, 1856. 

On the 14th of June, 1856, the respondent as Sheriff of Marin 
County, sold the premises under a plaintiff's order of sale issued upon 
the decree of foreclosure, entered on the 4th of December, 1854, and 
Cary became the purchaser for $16,000, and took a certificate of sale, 
which certificate together with other documents, were subsequently 
assigned to John Hyatt. 

The respondent then made and filed his report of sale, reporting a 
deficiency still due upon said decree of $1727 76 ; (the mortgage and 
decree bore interest at 5 per cent.' per month.) 

On the 18th of December, 1856, the relator with his counsel went 
to the office of the respondent in Marin County, and gave him notice 
La writing, that he intended to redeem the premises from the sale 
under the decree of foreclosure, and also served upon the respondent 
certified copies of the dockets of his two judgments docketed in 
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Marin County, on the 7th day of February, 1855, and 28th of July, 
1856, and an affidavit stating that both said judgments were liens 
upon the premises, and also stating the amount due upon each. Re- 
lator then paid to the respondent f 24,146 08, and took a receipt for 
the same, in which the respondent certified that the premises had been 
redeemed by the payment of that amount. Immediately after, or 
accompanying the payment to the Sheriff, the relator protested in 
writing that the amount paid was too large for the purposes of a 
redemption, by about f 6,700, and protested against the payment of 
that amount, and said that the amount was paid for the purpose of 
procuring the respondent's receipt and certificate that a redemption 
had been made. At the same time the relator's counsel requested the 
respondent to deposit the money with Oarrison, Morgan, Fretz and 
Ralston, Bankers in San Francisco, as an arrangement might be made 
with them to allow interest on the moneys and that it might be to his 
advantage. 

On the 20th of December, (one month after the payment) the 
respondent came to San Francisco bringing the whole amount of the 
money with him, and on arriving in the city he deposited $14,000 of 
the money with Tallant & Wilde and $10,000 with Parrott & Co., 
two banking houses in the city. 

On Monday, the 22d of December, the respondent went by appoint- 
ment to meet Hyatt, the assignee of Gary, at the office of his counsel. 
And entering the office, respondent was served with a summons and 
complaint, at the suit of relator, in an action against respondent, in 
which action relator claimed that the respondent was indebted to him 
110,000 for money had and received to his use. An attachment was 
issued in this suit for 16,400 upon the affidavit of the relator, and on 
the same day the money was attached in both the banking houses in 
which the same was deposited by direction of the relator. 

On the 18th of February, 1857, while the money still remained 
attached in the banks, the relator filed a bill in Equity in this Court, 
.and obtained an injunction restraining the respondent and his bankers 
from transferring or negotiating the certificates of deposit of the 
f 24,000, or the money itself, or any part of it. 

After the money had been attached the respondent executed a deed 
■to the assignee of Cary under the foreclosure sale. ■ 
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Shaffer, Park ^ Shafter, for plaintiff. 
Curry for defendant. 

Norton, J. — Held 1st : That a decree of foreclosure doe^ not bar 
the equity of redemption in the mortgagor, so as to prevent a creditor 
of the mortgagor from acquiring a lien upon it at any time before a 
deed is executed to the purchaser under the mortgage sale. 

2d. That a sale under ajudgment does not extinguish the Hen of 
the balance of such judgment, for any purpose whatever until the deed 
of the Sheriff is actually executed under such sale, and that the judg- 
ment creditor so selling may redeem from a sale under a prior mort- 
gage, upon the balance of his judgment, even after the sale under the 
judgment has become absolute by the expiration of six months from 
the sale. 

3d. That the sale under one judgment does not cut off the lien of a 
subsequent judgment, until a deed is actually executed under such 
sale. That the expiration of six months after the sale under a judg- 
ment, does not cut off subsequent liens upon the premises (in the 
hands of the same judgment creditor) but that the execution of a deed 
is necessary for that purpose. The Court also held that the relator 
might redeem under his second judgment, notwithstanding the sale 
made under the Jesse Smith judgment and a deed given under it. 

4th. That the payment of money under protest in writing, on a re- 
demption does not invalidate the payment or affect the redemption. 

6th. That no subsequent act on the part of the relator, while the 
money is in the hands of the Sheriff, before paying it over to the pur- 
chaser, who is entitled to it, and for whom it is paid, can affect the 
payment or redemption, although he seize and retake the money by 
attachment in a suit against the Sheriff. 

And that, although the money was still attached in the hands of the 
Sheriff's depositories by the relator, so that it could not be paid over to 
the purchaser, still a mandamus wiU issue to require the Sheriff to 
execute a deed to relator. A peremptory mandamus was ijierefore 
allowed. 
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NEWELL & WILLIAMS vs. EL DORADO COUNTY. 
Eleventh Judicial District Court, Jan. 1856. 
Power of Supervisors — ^Additional Counsel. 

A Board of Supervisors have no power under the present Statute to contract for the 
employment of additional counsel to prosecute criminals in the County. It is not 
such a contract as the law admits. It rests solely with the District Attorney to at- 
tend to criminal cases and a contract to pay additional counsel is void for want of 
authority. 

NeweU & WiUiams sued El Dorado County for 15000 for services 
rendered at the request of a former Board of Supervisors, in the prose- 
cution of certain parties charged with the crime of murder. They 
presented their account to the present Board who allowed a thousand 
dollars of the amount, and refused to allow the residue ; whereupon ' 
this suit was brought. The defendant demurred on the ground that 
the Board of Supervisors had no authority to make such a contract as 
the one declared on, so as to bind the county. 

Newell ^ Williams, in person. 

Sanderson ^ Hewes, for defendant. 

Howell, J. — ^In support of the demurrer it is urged that inasmuch 
as the County is a qaasi Corporation organized for the purposes of 
government, and the Board of Supervisors its managing agent, the Su- 
pervisors can exercise no other or further powers than those expressly 
conferred by Statute, and that the Statute confers no power to make 
this contract. 

The Act of 1855, under which the Board was organized and acted, 
confers the following power : " To control the prosecution and defense 
of all suits to which the County is a party." (12th Sub. Sec. 8.) " To 
examine, settle, and allow all accounts legally chargeable against the 
County ;" (2d Sub. Sec. 9,) " and to do and perform all such other 
acts and things as may be strictly necessary to the fuU discharge of 
the powers and jurisdiction conferred on the Board." (13th Sub. 
Sec. 9.) 

In the 16th Sec. of the Act is contamed the following restriction : 
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" The Board of Supervisors shall not for any purpose contract debts 
or liabilities except those fixed by or in pursuance of law." 

The 5th Sec. lltb Article of the Constitution declares that " the 
Legislature shall have power to provide for the election of a Board of 
Supervisors in each County, and these Supervisors shall jointly and 
individually perform such duties as may be prescribed by law." 

If the Board possessed the power to make the contract, it was de- 
rived from the foregoing provisions of the Statute and the Constitution. 
The Board is the creature of the Statute, and has no power or juris- 
diction beyond what it confers. This position has not been contro- 
verted, nor could it be successfully. It is established by the whole 
tenor of our judicial decisions, by the general consent and acquiescence 
of the people, and by numerous decisions ia other States upon similar 
statutes. 

Then what power and jurisdiction do these Statutes directly or by 
necessary implication confer ? 

1st. " The Board can control the prosecution and defense of all suits 
to which the County is a party." 

The plaintiffs contend that the prosecution against Mickey Free and 
others, in which they rendered their services, is a suit in which the 
County is a party, within the meaning of this Statute, because in such 
cases the County may be made hable for costs if the prosecution fails. 

This, I must confess, is a new interpretation of its provision and one 
that I have not before heard given. If prosecutions for murder, grand 
larceny, &c., in the name of the " People of the State of California," 
as they must be by the Constitution, are suits to which the County 
where they S,re prosecuted, is a party, and hable to be controlled by 
the Board of Supervisors, the Court of Sessions, the District Court, 
and District Attorney ia the exercise of the powers conferred upon 
them in criminal cases, might find themselves in a very awkward and 
embarassing position, in consequence of the sudden appearance of some 
order from the Board controlling matters confided to their care or juris- 
diction. 

But the truth is, that the Legislature never iatended any such thmg, 
as is plainly inferrable from the language of the Act itself, and from 
the whole tenor of our criminal code. Such a power resting ia the 
Board of Supervisors would lead to the most direful conflicts, confusion 
and discord. 
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If they possessed a power of this description, certainly, as has heen 
argued for the plaintiffs, they could employ Attorneys to conduct such 
cases, and the County would be hable for their services. But as they 
do not, the validity of their contract, if it possesses any, cannot be 
based upon any authority growing out of this clause of the Statute. 

But it is said that, independent of this clause, it is the duty of the 
County to see to the prosecution of all offenses committed within its 
limits ; that criminals are brought to justice ; and that the laws are 
properly administered and vindicated ; and that, in the exercise of this 
duty, and to the end that it may be properly executed, if it should 
become necessary to employ counsel, their services would become 
a county charge to be audited and allowed by the Board of Supervi- 
sors. 

To a hmited extent this is true. As a quasi corporation, constituted 
for the purposes of government, it is the duty of the County to see that 
the laws are executed and criminals punished ; but in the exercise of 
this duty, it goes no farther and can go no farther, that to furnish the 
money, officers and agents, necessary to accompHsh the object. In 
the performance of this duty each County is restricted and controlled 
within certain limits, and those are fixed by Statute. It, too, is cre- 
ated by Statutes, they are its charter and beyond their provisions it 
cannot go. It possesses no power except such as has been expressly 
delegated and such as may be necessary to carry into effect the dele- 
gated powers. 

In looking to the Statutes for the purpose of ascertaining the extent 
of these powers, and the manner in which they are exercised, we find 
that Counties, like other corporations, conduct their affairs by means 
of certain officers, and these have certain duties assigned them, cover- 
ing the whole field of criminal prosecutions. A Grand Jury is provided 
for the purpose of enquiring into public affairs and of finding present- 
ments and indictments. 

They have an officer to consult and to advise with, and one to ex- 
ecute their commands. They can send for persons and papers, and 
compel by attachment the attendance of witnesses. A District Attor- 
ney is paid a Uberal salary to attend to the prosecution of all criminal 
cases, and he too can subpoena witnesses and compel their attendance. 
District Courts and Courts of Sessions are provided for the trial of such 



DISTRICT COURT REPORTS. 105 



Newell & Williams vs. El Dorado County. 



cases, with ample jurisdiction and all of the machinery necessary to 
their complete determination. 

The theory of the law is, that these officers and their deputies are 
able and competent to discharge, to the satisfaction of the public and 
in such a manner as to meet its demands, all of the various duties that 
have been imposed upon them. If the Legislature has made a mistake, 
it is not the fault of the County or of the Board of Supervisors, any 
more than it would be of an agent who had not been clothed with pow- 
ers sufficiently ample to attend properly to the interests of his principal. 
Again, " the Board shall have and exercise the power and jurisdiction 
heretofore conferred on the Court of Sessions, except Lq criminal cases," 
&c. Acts '55 p. 51. 

Upon an examination of the Statutes it will be found that the Courts 
of Sessions exercised, and were clothed with the same power and juris- 
diction in County matters, that are now conferred on the Board of 
Supervisors, and none other — and that they acted under the same limi- 
tations and restrictions. This clause then gives no greater power 
or authority than those already referred to. It serves to show, how- 
ever, that it was not the intention of the Legislature to give to the 
- Board any criminal power or jurisdiction, by expressly prohibiting it to 
them. The Courts of Sessions did heretofore and still do, control crim- 
inal cases, but this power is forbidden to the Board of Supervisors. 

The Board m3:j " examine, settle and allow all accounts legally 
chargeable to the County." 

The law does not give to the Board a general supervisory control 
over the affairs of the County. It can only make orders respecting 
the property of the County, examine, settle and allow accounts legally 
chargeable to the County, levy taxes, audit the accounts of officers, 
lay out and control roads and highways, &c., take care of the sick, 
divide the County into townships and establish election precincts, con- 
trol and manage the property of the County, sell certain property at 
pubUc auction, cause Court houses and jails to be erected, control the 
prosecution and defense of suits for and against the County, and lastly, 
do and perform all such other acts and thuigs as may be strictly neces- 
sary to the full discharge of the powers and jurisdiction conferred on 
the Board. From these positions it will be seen that in my estimation 
the Board possess no power to make the contract, and if so it cannot 
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settle and allow the plaintiff's account, for the reason that it is not a 
debt or hability fixed by or contracted in pursuance of law, and is 
therefore not legally chargeable to the County. 



BERNHEIMER vs. KING.— LEHMAIER vs. THE SAME. 

Fourth Judicial District Court, June, 1857. 

Statute of Limitations. 

The Act of 1852 is retroactive in its operation, and only affects contracts existing at 
the time of its passage, and the terms of limitation "within one year," and 
" within six months," commenced to run from the same period. 

Contracts which were mature and not outlawed on the passage of the Act of 1855, can 
be prosecuted within two years after they have matured. 

Demurrer to answer. The facts are fuUy set out in the opinion. 
Harmon ^ Lahatt, for plaintiff. 
Crockett ^ Page, for defendant. 

Hageb, J. — This action is brought to recover the amount of two 
promissory notes, made in New York, respectively October 9, 1852, 
and February 11, 1853, payable at the same place, eight months after 
the dates thereof. 

Defendant, by his answer, sets forth as a defense, that the notes 
were made and executed out of this State, and the several causes of 
action arising thereon and mentioned in the complaint, occurred to 
plaintiff more than two years before the commencement of this action. 
Plaintiffs demur on the ground of insufficiency of the answer. 

This issue involves the consideration and decision of this question : 
Is the plaintiff's right of action varied or extinguished by the Statutes 
of Limitation of this State. 

On the 4th of May, 1852, an act was passed in effect as follows — 
An action upon a note executed out of this State can only be com- 
menced as follows : 
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" First, -witliin one year, wliere more than two and legs than five 
years have elapsed since the cause of action accrued : Second, within 
six months, when more than five years have elapsed since the cause of 
action accrued." 

To this, on the second of April, 1855, a supplementary act was 
passed, providing, in effect, that an action on a note made out of this 
State, " can only be commenced within two years from the time the 
cause of action has accrued, or shall accrue." 

The right of action on these notes accrued respectively in June and 
October 1863, and this action appears to have been commenced on 
the first- of AprU, 1857. 

Recognizing the doctrine to be well estabhshed by international as 
well as the common law, that all actions must be brought within the 
period prescribed by the local law of the country (lex fori) where 
they are instituted, it becomes necessary to give a construction to the 
special laws above referred to, and determine to what extent jplaintiffs' 
remedy in this action is affected by them. Four years not having run 
at the time of the commencement of the action, the general Statutes 
of Limitations have no application. 

The phraseology of the Act of 1851 is peculiar, and, if we apply its 
provisions to contracts made after it? passage, it is difficult to deter- 
mine its true intent and meaning ; but if, contrary to the ordinary 
rule, it was intended only to be retrospective, and to have no apphca- 
tion to rights of action commencing in futuro, it is easily understood. 

If it is construed to extend to contracts executed after its passage, 
it becomes important to determine when the statute commenced to run, 
and also, if at the time of the commencement of the action — first, 
more than two and less than five years, or second, more than five 
years had elapsed since the cause of action accrued ? 

At the time the action was commenced, more than two years and 
less than five years had elapsed since the cause of action accrued, 
though under the provisions of the act the action should have been 
commenced " within one year." But from what time ? When does 
the one year commence to run ? From the passage of the act, or 
from the time the cause of action accrued ? If from the passage of 
the act, then the one year expired before the cause of action accrued, 
and it woidd be impossible to bring any action within the time speci- 
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fied. K from the time the cause of action accrued was intended, then 
we must hold that if more than two years and less than five had 
elapsed since the cause of action accrued, the plauitifis were bound to 
bring their action in one year after such cause had accrued — a contin- 
gency that could not happen in this case. And under the second 
subdivision, when five years shall have elapsed since the cause of ac- 
tion accrued, it would not be possible to commence their action within 
the limitation of six months. 

The only rational conclusion that I can arrive at, is to hold that the 
Act of 1852 is, and was intended to be, retroactive in its operation, 
and only afiects contracts existing at the time of its passage, &,nd that 
the terms of limitation " within one year," and " within six months," 
commenced to run from the same period. 

It results from this, that at the time of the making and maturity of 
those notes, the only statutes affecting plaintiffs' right of action in this 
State, were the general Limitation laws, which, as I have before stated, 
are no bar to the action. 

The most that can be claimed under the supplementary act of 1855, 
is, that on contracts in existence at the time of its passage, the right 
of action is barred after two years. There is a recognized distinction 
between tiie obhgation of a contract and the remedy upon it — ^but if 
all remedies are wholly extinguished by a new law so that there re- 
mains no means of enforcing the contract, it would be difficult to rec- 
oncile such a statute with well understood constitutional provisions for 
the preservation of the obligation of contracts and vested rights. 

To extend this supplementary act, operating in presenti, to contracts 
in existence at the time of its passage, the consequence would be an 
abohtion of all remedies, when the right to sue had existed two years 
before that time. 

The demurrer is sustained. 
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RICHARDS vs. WEBSTER. 

Twelfth Judicial District Court, June, 1857. 
Money Had and Received. 

An action for money had and received can be maintained against a person who, receiv- 
ing a check on a Banking house for the use of another, fails to present and collect it 
in proper time. 

This is a motion to set aside the Report of a referee. 
Met/nolds, for plaintiff. 
McCahe, for defendant. 

The referee found that one Loring had burned a kiln of bricks upon 
the premises of defendant, under lease from him. 

That Loring executed a chattel mortgage to the plaintiff upon the 
bricks after they had been burned and while they remained in the 
kUn. 

That Loring left the kiln of bricks in charge of defendant, with in' 
structions to sell the same and pay the money to the plaintiffs, after 
deducting his commissions. 

That afterwards defendant sold a portion of these bricks and took a 
check in payment for the same, which he stUl held, without even hav- 
ing presented it for payment. That at the time of receiving the check 
and for several days afterwards, the drawer thereof had funds in the 
bank, on which it was drawn, sufficient to pay it. 

He also found that after selling the bricks and receiving the check, 
Loring forbade him to pay the money to the plaintiffs. That plaintiffs 
had demanded the same. 

The referee found and held as conclusions of law, that the direction 
by Loring to the defendant to sell the bricks and pay the proceeds to 
the plaintiffs, was coupled with an interest in the plaintiffs and it could 
not therefore be revoked. 

He also held, that an action for money had and received, could be 
maintained by showing the receipt of a check upon which the money 
could be obtained by presentation for payment. 

Norton, J. sustained the Referee's report, and ordered judgment 
accordingly. 
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LEE vs. BLOCK. 

Fourth Judicial District Court, June, 1857. 

General Denial — ^Demtjriiee. 

A general denial puts in issue the material and express allegations of the complaint, 
and is a good plea. 

A demurrer to the whole answer must be sustained or orerruled ; it cannot be sus- 
tained in part or overruled in part. 

Demurrer to an answer. 

Lee & Brewster brought suit against Block and Block upon a judg- 
ment obtained in the Circuit Court of Alabama, in this Court on the 
1st of April, 1857, as the statute of limitations expired the next day. 

The defendant pleaded a general denial, to which was added a plea 
of the statute of limitations similar to the case made in Bemheimer 
vs. King p. 106 ante. 

To this the plaintiff demurred and the cause was submitted on the 
brief furnished m the case of Bemheimer vs. King. 

Harnwn ^ Lahatt, for plaintiff. 

Crockett ^ Page, for defendant. 

Hager, J. — This action is brought to enforce a judgment rendered 
Oct. 18, 1852, in a Circuit Court of the State of Alabama. 

Defendants answer and make defense : 1st, By denying each and 
every allegation of the complaint ; 2d, That the alleged cause of 
action did not accrue within two years next before the commencement 
of plaintiff's action. 

To this answer plaintiffs demur generally, and allege as ground of 
demurrer that it does not state facts sufficient to constitute a defense 
to the action. 

By the provisions of section 50 of the Practice Act, plaintiff may 
demur to the whole answer when it contains new matter, or to one or 
more of several defenses set up in the answer. 

The first defense in the answer is well pleaded and puts in issue the 
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material and express allegations of the complaint. (Practice Act, 
section 46.) 

Thfe demurrer being to the whole answer, it must be sustained or 
overruled as to the whole answer, and therefore upon this issue I can- 
not proceed to consider the question raised by the 2d defense of the 
answer and intended to be presented — whether our statutes of limita- 
tion are a bar to a recovery in this action. Demurrer overruled. 



LYON vs. ROBERTSON. 

Twelfth Judicial District Court, June, 1857. 
Attachment Bond — Damages. 

Discontinuing a suit brought by attachment, is not a judgment such as will entitle the 
defendants to recover damages against the sureties. 

Counsel who discontinue a cause can deny the discontinuance as a defense to a sec- 
ond action, when in the second action they appear for different parties. 

This is an action to recover $700, amount of an imdertaking on 
attachment. On the 7th of February last, W. P. Thompson com- 
menced in this Court his action against the plaintiffs herein, and pro- 
cm-ed the issuance of an attachment. The defendants executed an 
undertaking iu the usual form required by law, conditioned that if 
Lyon & Cannon recovered judgment against Thompson, they would pay 
to them the amount of the bond. The stock of goods in plaintiffs 
store was seized by the Sheriff, and at the end of four days released 
by giving an undertaking for that purpose. Subsequently Thompson 
served a notice on Lyon & Cannon and on the clerk, of the discontin- 
uance of the action, and an entry was made by his attorneys on the 
clerk's register to that effect. Plaintiffs to-day offered evidence to 
show the damage done to their credit, as merchants, by having their 
stock levied upon, but the Court refused to admit it. Defendants 
then moved for a nonsuit. 

B. S. Brooks, for plaintiff. 

Janes, Lake ^ Boyd, for defendants. 
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NoETON, J. — In this case, plaintiff could not recover for damage 
resulting to their credit as merchants, by reason of issuance of the 
attachment, nor for the necessary loss of time in releasing it, nor the 
legal expenses of defending the first suit brought against them. Evi- 
dence would be admitted to show the outlay made by plaintiffs in 
procuring the release of attachment. The motion for a nonsuit would 
be granted, on the ground that the filing and service of notice and 
entry on clerk's register were not a judgment of discontinuance — the 
statute requiring the defendants to obtain judgment before they would 
be entitled to recover on the undertaking on attachment. The Court 
held, also, that though the same counsel who now appeared for 
defendants instituted the action against Lyon & Cannon in the first 
place, and made the entry of its discontinuance on the clerk's register, 
and served notice of same on Lyon & Cannon, yet they were at liberty 
to deny the -action had ever been discontinued as a defense to this 
action on the attachment bond, as they were now appearing for differ- 
ent parties. Judgment of nonsuit. 



HASKELL vs. CORNISH. 

Twelfth Judicial District Court, June, 1857. 
Pkomissoky Notes of Trustees. 

A Promissory Note drawn by Tnistees of a Church in their behalf and executed by 
them, will not create a liability against the Church, but the Trustees who signed it, 
will be held personally liable. 

This is an action on three promissory notes, each being in the words 
following : 

•' San Francisco, April 5th, 1855 : Eight months after date, we, 
the undersigned. Trustees of the First African Methodist Episcopal 
Church, in behalf of the whole board of Trustees of said association, 
promise to pay to Darius Stokes, or order, four hundred and ninety 
eight dollars and seventy-five cents, with interest at three per cent, 
per month, until paid, for value received by said association. 

Henry C. Cornish. 
John C. Lewis." 
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The plaintiff alleges the three notes were subsequently assigned and 
transferred to him by Stokes. 

The answer of defendants alleges they never received any consider- 
ation for the notes from Stokes, or from Haskell, and that the debt, it 
any be due, was by the trustees of the First African Church, being a 
corporation existing under the laws of California. 

It appeared the notes were given to raise funds in aid of the erec- 
tion of the edifice, and the records of the church were produced to 
show the Treasurer and Secretary were empowered to sign notes and 
contract debts in the name of the corporation. It also appeared that 
Stokes and plaintiff had taken the benefit of the Insolvency law. 

There was no evidence, however, introduced to show that plaintiff, 
when he took the notes, was made aware of their being a church ha- 
bility, and was aware of any other purport than the face thereof. 

Trial by Jury. 

Cr. P. Fopes, for plaintiff. 

J. D. Creigh, for defendant. 

Norton, J., In the charge to the Jury, instructed them that these 
notes, as drawn, could not be enforced against the church property. 
They were given on behalf of the trustees, \nthout any apparent 
authority so to raise the money. It seemed a common occurrence for 
notes of this kind to be made when a few persons get together to start 
a church, and the authorities vary as to the extent of liability of their 
makers. It depends altogether on the manner they were worded. If 
plaintiff purchased the notes in the ordinary course of business, before 
they became due, and not after, he was entitled to recover against 
third parties. If the Jury believed they were intended to be, and 
were executed as the notes of defendants, the plaintiff was also entitled 
to recover. 

Verdict for plaintiff. 
8 
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PENNIMAN vs. FISKE* 

Twelfth, Judicial District Coi^rt, July, 1857. 

Slander. 

The calling of a person " a thief/' is actionable, and special damage need not be 
shown. 

Charging a person with being " nntrnstworthy " authorizes the recovery of special dam- 
ages, if shown, unless a proper justification is proven. 

This -was an action to recoyer $20,000 for alleged slanderous words 
spoken by defendant, of and concerning plaintiff. The first count in 
the complaint sets forth that in March, 1856, plaintiff was in the em- 
ployment of Bull, Baker & Co., at Shasta, and in consequence of the 
utterance of the words complained of, and given below, Penniman was 
discharged from his situation. The slanderous words charged are : 
" Since he [meaning the plaintiff] has come to this country, he has 
greatly changed, and will now he, trifle, and deceive his friends ; he 
[meaning plaintiff] spends his money foohshly, * * * and has 
been accused of stealing money from a firm he was with here." 

The second count charges that the defendant, intending to injure 
plaintiff in his good name, and to cause said Penniman to be discharged 
from his employment, did say, speak, and pubhshof and concerning 
plaintiff, these words: " Penniman is not trustworthy," thereby mean- 
ing and intending, it is alleged, that plaiatiff was not deserving of con- 
fidence, and that he was a person unfit to be employed by said Bull, 
Baker & Co. . 

A third count charges defendant with calling plaintiff " a thief." 
All these words are alleged to have been spoken and published in the 
presence of divers persons, ia the usual form. 

The answer of defendant denies all the allegations of the complaint 
except the words " Penniman is not trustworthy " were spoken by him, 
and the truth of this statement is alleged. Defendant denies also that 
plaintiff suffered any special damage, or that he was discharged by 
Bull, Baker & Co. by reason of the words complained of bemg uttered. 



* See page 5, ante. 
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The evidence went to show that Fiske, the defendant, is one of the 
firm ,of Drexel, Sather & Church, Bankers at Sacramento, and that 
Penniman was a clerk at Bull, Baker & Co.'s from October, 1855, until 
May, 1856. It appeared that Baker, one of plaintiff's employers, was 
informed in San Francisco, in April, 1856, about one month after the 
alleged slanderous words were spoken, of their import, and thereupon 
wrote to his partner in Shasta to discharge Penniman from their em- 
ploy, which was done on the receipt of the letter by Mr. Bobbins. The 
person who informed Baker of the character given to Penniman, refer- 
red to Fiske as his authority. Baker, after writing to his partner, 
called upon defendant alid inquired what he knew of plaintiff. Fiske 
informed Baker that Penniman was untrustworthy and could, not be 
relied upon. Plaintiff also introduced a letter written by Baker to Mr. 
Bobbins, his partner at Shasta, informing him that he had received 
this information concerning the character of Penniman, and directed 
his discharge from their employ, and to have nothing to do with him 
or with any house with which he was connected. Mr. Robbins dis- 
charged Penniman on receipt of this letter. Robbins' deposition was 
read for plaintiff to the jury. He testified up to the time of the recep- 
tion of Baker's letter Penniman had his confidence, and gave satisfac- 
tion in the discharge of his duties. Plaintiff, it appeared, subsequently 
discovered the author of the slanderous charges, and called upon Ba- 
ker in San Francisco, and attempted to convince him they were un- 
founded. Baker, it seemed, became satisfied that were not correct, 
and promised to recommend Penniman as a proper person in case he 
sought employment, but on subsequent conversation with Fiske, he re- 
peated the assertions, and farther that he could prove them to be true. 
Baker, after this conversation, refused to give the promised letter of 
recommendation. Plaintiff then commenced this action. 

On the part of defendant a number of witnesses were called and ex- 
amined to prove plaintiff unworthy of trust, and that he was a person 
of immoral character ; that his general reputation was bad, and while 
in the employ of the Sitka Ice Company he retained |300 of the money 
that came into his hands. But it was shown that this amount was due 
to him for salary, and that he kept it, after consulting and receiving 
advice of counsel to that effect. Plaintiff was also at one time in the 
employ of the Pacific Steamship Company. 
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a. F. ^ W. H. Sharp, for Plaintiff. 
Crockett ^ Page, for Defendant. 

Norton, J., charged the jury : If they believed defendant had 
called plaintiff " a thief," or charged him with any crime equivalent to 
it, and it was untrue, plaintiff was entitled to recover without showing 
special damage. If the defendant charged plaintiff with being untrust- 
worthy, as a clerk, and by reason of it he lost his employment, he was 
entitled to recover special damages by reason of the loss of employ- 
ment, unless defendant showed justification, or a proper defense. If 
the jurv believed that defendant had stated that plaintiflf was not trust- 
worthy, and the same was true, then defendant is entitled to a verdict. 
If they believe Penniman was not discharged by reason of the utter- 
ance of the alleged slanderous words by Fiske, and has shown no spe- 
cial damages, then plaintiff cannot recover. 

The jury failed to agree upon a verdict. 



BANKS vs. BANKS. 

Twelfth Judicial District Court, June, 1857. 

Divorce — Separate Maintenance — ^Injunction. 

The Court cannot interfere, by injunction, with the common property, in an action for 

divor<:e, where the prayer is for a separation, a mensa et thoro, and not a vinculo mat- 

rimoniu 
In such a suit the court cannot appropriate or set apart property for the maintenance 

of the plaintiflf. 
The complaint may be allowed to be amended in the prayer, and altered so as to pray 

for a divorce a vinculo matrimonii. 

This is a suit to obtain a decree of divorce from the bonds of matri- 
mony existing between Nancy and George S. Banks, and for an injunc- 
tion restraining the defendant from conveying or in any way enciun- 
bermg the joint property acquired during coverture. The ground of 
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complaint is alleged extreme cruelty, and the facts set forth in the bill 
certainly show a vast amoiint of oppression on one side and suffering on 
the other. The parties were married in August, 1848, at the city of 
New York, and there has been no issue from the union. The plaintiff 
alleges that she has a son about seventeen years old, by a former mar- 
riage, who is deaf, dumb, and almost blind, and therefore in a measure 
helpless and a proper object of pity and compassion ; but towards this 
boy, she alleges, her husband has acted cruelly, and has turned him 
out of doors,, by means of which, plaintiff alleges, she has been kept in 
anguish and unhappiness. Other acts of cruelty towards herself are 
alleged, which render it impossible, she alleges, for her to hve with 
defendant. 

In the complaint it is stated that defendant is owner of a large and 
valuable building, occupied as a livery stable, built upon leased ground, 
on Bush street, known as. the Rassette Stables, with a dwelling in the 
second story ; that he is the owner of a large number of horses and 
carriages ; that he is also the owner of a dwelling-house on Bush street, 
worth about f 20,000, all of which is common property, acquired after 
coverture ta this State. That defendant has on various occasions 
threatened to put this property out of his hands in case plaintiff applied 
for a divorce, and put the same beyond the reach of the Court, so that 
plaintiff could not obtain any maintenance from the joint property. 

The bill first presented' prayed for a divorce from bed and board, and 
for a separate maintenance. An appUcation was made upon it at 
Chambers for an injunctioii. As this may be considered one of the 
first cases of the kind that has come up before the courts, the ruling of 
the judge becomes interesting. Before this time all the proceedings 
instituted were to dissolve the bonds of matrimony, and it /will be ob- 
served that ia divorces from bed and board the court has no power to 
provide out of the defendant's property for the support of the wife. 

B. iS. Brooks, for Plaintiff. 

Defendant not in Court. 

NoRTOiir, J., refused the iajunction, and held that plaintiff, on a bill 
for separate maintenance has no interest in the property itself, but only 
obtains as a final relief, a decree requiring the defendant to pay a cer- 
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tain sum for her support. This decree operates only upon the defend- 
ant personally, and does not in any way affect the property. Nor can 
the Court in such a suit appropriate or set apart any specific property 
for the support or separate maintenance of the plaintiff. The relation 
of marriage still continues. No division of the common property is 
made. The right of the husband to control and dispose of the common 
property cannot therefore be restrained. It was essential also that the 
bill should aver that the property was acquired after coverture, and in 
this State, and specify its value. 

The complaint was thereupon, by leave of Court, withdrawn, and 
amended by altering its prayer so as to ask for a decree of divorce from 
the bonds of matrimony. 

Upon the complaint so amended an injunction was granted, on filin g 
bonds in the sum of $5,000, to restrain the alienation of the property 
pending the suit. An order was ^o made upon the defendant to show 
•cause why an allowance should not be made for alimony and expenses 
of suit. 



TOOMY vs. KNIGHTON. 

Fourth Judicial District Court, July, 1857. 

Judgment bt Default. 

Under what circumstances a judgment by defanlt will be opened for excusable neglect. 

Judgment was entered by default against defendant for money ad- 
vanced on the 14th inst., for 11396. Defendant now applies to open 
the judgment and for leave to defend. It appeared defendant was in 
the employ of the Pacific Mail Steamship Company, in Oregon, and 
had come to this city m raide for New York. Process was served on 
him a*bout fifteen minutes before the departure of the steamer, on the 
20th June last, and while he was on board ; and one of the affidavits 
read sets forth enough of time was not allowed before the steamer 
sailed to bring ashore his luggage. 

It is alleged defendant's arrival m this city was known to plaintiff 
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ten days before his arrest, as he had during that time frequented the 
most public places, and his intention to go to the Atlantic States was 
well known. The affidavit of defendant's attorney-in-fact alleges that 
by the arrival of the next steamer from Oregon he expects to receive 
authentic evidence showing a good and substantial defense to this ac- 
tion.- That defendant resides at St. Helens, where all his property, 
worth thirty thousand dollars, is situated, and that he owns no property 
in California. Defendant says that he apphed to the attorney of the 
plaintiff for further time to answer, which was granted upon making 
the preceding representations to him, and he did not believe he would 
enter the default without notifying him. 

The plaintiff states he was entirely ignorant of defendant's presence 
in the city until two days previous to the commencement of this action, 
and that being absent from town, he returned only three days before 
the sailing of the steamer. That on learning defendant was in town, 
he inquired at the principal hotels, but was unable to learn anything of 
him. That he was informed at the Pacific Steamship Company's Of- 
fice that defendant had come down from Oregon, and was stopping 
with a friend across the Bay, who had taken passage with him for New 
York. Plaintiff denies the material allegations in defendant's state- 
ment. The attorney for plaintiff deposes that he consented to give 
time to answer until the arrival of the Oregon steamer, but defendant's 
counsel not having done so, he informed him of his intention to enter 
up judgment. 

O. MgO. Belany, for plaintiff. 

JSatterlee, for defendant. 

Hagbr, J., held.that the neglect in not filing an answer in this case 
was excusable at law, and under section 68 of the Practice Act he 
would release the party from the judgment, by opening the default, 
V and allow him to come in and defend ; the affidavit on the part of the 
defendant showed that he had a good and substantial defense, and un- 
der the peculiar circumstances of the case he would order the default 
to be opened, and allow sufficient time for the defendant's cotmsel to 
communicate with Oregon, and obtain the facts of the meritorious de- 
fense alluded to m the affidavits. ' 
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MYERS vs. "WHITE. 

jSixth Judicial District Court, July, 1857. 

New TpiAL — Erroneous Verdict. 

The Court has the power to set aside the verdict of a jury, in part, for good canse 
shown, and order a new trial upon that part alone which has been set fiside. . 

When this is done the verdict will stand good in every other respect, except the part 
set aside. 

The facta are set forth in the opinion. 

Clark ^ Grass, for plamtiff. 

McKune, Johnson ^ Ankerly, for defendant. 

MoNSON, J., This Is an action to recover the possession of personal 
property. Upon the trial of the case the jury found in favor of plain- 
tiff, and assessed the value of the property at $199. Plaintiff is dis- 
satisfied -with the value of the property as assessed by the jury, and 
asks that so far the verdict may be opened or set aside, and the ques- 
tion relative to the value of the property be re-tried. In assessing the 
value of the property the jury wholly disregarded the evidence in the 
case, and did manifest injustice to the plaintiff. The evidence showed 
that the property was worth from four or five to twelve or fourteen 
hundred dollars ; the very lowest value fixed by the witnesses was four 
or five hundred dollars, yet the jury assessed it at $199, placing the 
value under two hundred dollars, for the purpose, I presume, of com- 
pelling the plaintiff to pay his own costs. 

My experience upon the bench has tended, in a very great measure, 
to impair my respect for jury trials. In too many iostances the evi- 
dence in the case, and the instructions given by the court, are entirely 
disregarded by the jurors ; when they are sworn, they promise to heed 
and obey them ; but the promise is soon forgotten, and they permit 
their sympathies and prejudices to govern and control them in making 
up their verdict. If the plaintiff in this case was entitled to a verdict, 
(and that he was, the evidence clearly estabhshed,) he was also enti- 
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tied to have the property justly valued and assessed. This the jury 
failed to do. The right of plaintiff to the property was fully and fairly 
tried. Undei- these circumstances what course should the Court pur- 
sue ? Set aside the whole verdict and subject the plaintiff to the 
trouble and expense of trying the whole ca:e again upon its merits, or 
merely open it so far as to permit the value of the property to be again 
submitted to a jury ? 

In tbe case of Winn vs. Columbian Insurance. Company, 12 Picker- 
ing, p. 287, the Court say : " When there has been a full and fair trial 
upon the merits, and a verdict to which no valid exception can be 
shown, we think it would not be consistent with the plain principles of 
justice to set it wholly aside, and throw the whole open again on ac- 
count of the mistake or misapprehension of counsel. There are many 
so situated that it would be highly proper to grant a new trial as to a 
particular point, or for the purpose of correcting a particular error or 
mistake." Hutchinson vs. Piper, 4 Taunt., p. 655. This is analagous 
to the case of judgments, awards, and other legal proceedings, good in 
part and bad in part, where the court will, if the position of the cause 
will admit of it, preserve that which is good and correct that only which 
is erroneous. Again in the case of Boyd vs. Brown, 17 Pickering, p. 
453, it was held that where the damages assessed by the jury are ex- 
cessive, a new trial may be granted in order to determine the amount 
of damages, without opening the whole case. The Court say : " We 
think the damages are excessive, but this we do not consider a suffi- 
cient reason for setting aside the verdict and granting a new trial so 
as to open the whole merits of the case to future litigation, which have 
been once fairly tried, especially as the verdict may be set aside in 
part, and a new trial granted with respect to the assessment of dama- 
ges cnly, and thus the only error existing may be corrected without 
the expense of a new trial upon the merits." 

The rulmg of the Supreme Court of Massachusetts in the two cases 
cited, appears to be approved by Chief Justice Oakley, of the Superior 
Court of New York. 3 Sandford's Rep., p. 19. 

In this case it is oidered that the question relative to the value qf 
the property be re-submitted to a jury, and so far, and no farther, the 
present verdict is set aside. 
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STATE OF CALIFORNIA vs. MARSTON. 

Third Judicial District Oovai, Jvly, 1857. 

Official Bond. 

An action can be maintained on an ofScial bond, in the name of the State, for the re- 
corery of moneys deficit in the treasury, though they belonged to the school funds, 
county funds, or other than State funds. 

A County Treasurer is responsible for moneys which were stolen from his custody, 
without any negligence on his part. 

Tkis was an action brougM on an official bond of Marston, as Treas- 
urer of the County of Alameda, against Marston and his sureties. The 
breach alleged is that he received, as such Treasurer, $8,551 86, 
■which he has failed to account for, and which is deficit in the treasury. 
Of this sum $1,395 42 belonged to the State Fund ; $1,306 17 belong- 
ed to Ihe County Fund ; $419 02 belonged to the School Fund ; 
$5,431 25 belonged to the County Building Fund. , 

The defendants demurred to the complaint on the ground that this 
action could not be maintained in the name of the State, as to the 
sums of mioney other than that belonging to the State Fund, and an- 
swered, averring as a defense that the defendant, Marston, could not 
account for the moneys, as they were stolen from his custody as Treas- 
urer, without negligence on his part, and under circumstances he could 
not prevent. 

Blake ^ Clarke, for Plaintiff. 

Pease, Hamilton ^ Pratt, for Defendant. 

Hester, J., overruled the demurrer as untenable, under the condi- 
tions of the bond given to the State for the performance of duties as 
County Treasurer, and the duties were to safely keep and make pro- 
per returns of the State and County moneys. The answer also was no 
defense, as one of the duties of the Treasurer is carefully to guard 
against theft, for that is the most ostensible requirement for a custodian 
of public funds, the presumption being in favor of an officer's honesty. 
United States vs. Prescott, 3 How., 575. 

Judgment for the State. 
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McKENTY vs. GLADWIN. 

Twelfth Judicial District Court, July, 1857. 

Promissokt Note — Interest — ^Fkaud. 

The ante-dating of a Promissory Note is not of itself sufficient to make it void, and is 

not unlawful, if done for the purpose of carrying out the intention of securing the 

the payee. 
Including the interest in a Promissory Note does not destroy its validity. 
If any part of a promissory note is added to the amount due the payee for the benefit of 

the maker, to hinder, delay, or defraud creditors, it will render the whole void and 

fraudulent. 

Action to recover $25,912 due on a promissory note, dated June 4tli, 
and payable ten days after date, without grace. Defendants failed on 
the 18ih of June, and plaintiff is the first attaching creditor. Their 
liabilities are 1190,000. Assetji, |80,000, besides stock in store which 
has realized $40,000 at auction. Garrison, Morgan, Fretz & Ralston, 
subsequent attaching creditors, and who have since obtained judgment 
for $8,896 against Gladwin, Hugg & Co., intervened for the purpose 
of setting aside plaintiff's attachment, on the ground of collusion and 
fraud. They allege unless the debt due them be secured by their at- 
tachment, the same will be in imminent danger of beiag wholly lost, 
and there is no other property or estate of the said Gladwin, Hugg & 
Co. on which said attachment can be levied, except that seized by the 
Sheriff. That if said property seized by the Sheriff be first appUed 
to the satisfaction of the debt due McKenty, the proceeds thereof 
will be absorbed, and the claims of interveners and other attaching 
creditors against defendants will be lost to them. But if the demand 
of McKenty be adjudged fraudulent and collusive, and therefore void 
as against interveners, then the said property and effects, so attached 
prior to that of interveners,, will be sufficient to satisfy the debts due 
by defendants to the other attaching creditors. Wherefore the 
interveners have a direct interest to prevent the recovery by said 
McKenty of a judgment in this cause ; and for the reason why he ia 
not entitled to recover, they aUege and set forth that the promissory 
note of Gladwin, Hugg & Co., mentioned in McKenty's complaint, is 
fraudulent and collusive, and was made without any good or valuable 
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consideration, and was executed and delivered with intent to defraud, 
hinder and delay the creditors of said Grladwin, Hugg & Co., which 
intent was well known to McKenty when he accepted said promissory 
note. Intervenors further allege that the making of the promissory 
note and the issuing of attachment thereon was a fraudulent device, 
arranged between defendants and McKenty for the purpose, and with 
the intent of defrauding the creditors of defendants. 

Gladwin, Hugg & Co. failed on the 18th June, and have since pe- 
titioned for the benefit of the Insolvent law. 

Upon this trial it was proved by Jackson McKenty, who was exam- 
ined as a witness by intervenors, that the note was made on the 15th 
or sixteenth of June last, in anticipation of the failure of Gladwin, 
Hugg & Co., and for the purpose of securing to McKenty the amount 
of sales and loans made by him to defendants, and also for his habil- 
ity upon endorsements of their notes. The note for $25,912.05 was 
antedated to the 4th June, and payable ten days after date, without 
grace, and bore interest at two and a half per cent, per month. 

The consideration of this note was as follows : 

May 18, 1857. 86 casks of Hams, 14218.66 

" 19, " 100 " " 5082.21 

" " " Endorsement of defendants' note, payable 

June 19, 5000.00 

" 22, " 25 barrels of Flour, 306.25 

June 3, " 200 " " 2400.00 

" 4, " Endorsement of defendanta' note, payable 

June 19th, , 3775.50 

" " " Accommodation notes to defendants, due on 

June 19th, 3879.43 

" 5, " Loan to defendants, 1050.00 

Total, $25,912.05 

The one hundred casks of hams charged May, 19th were loaned for 
the purpose of hypothecation for the benefit of Gladwin, Hugg & Co. 
They were purchased from McKenty about the first of June by de- 
fendants. The sale on June 3d, of two hundred barrels of flour, was 
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payable in July. Plaintiff admitted the note was given for the pur- 
pose of enabling him, in case it should become necessary, to attach the 
property of defendants as security for the foregoing amount, it being 
doubtful at the time it was given whether Gladwin, Hugg & Co. would 
be able to get through their payments. At the time of makmg the 
note for §25,912 05 none of the debts had matured. The debt for 
the merchandize being payable in July and the notes on June 19th. 

Mr. McKenty testified he was a speculator in merchandise; the 
note was made on the 15th or 16th June ; positive it was not made on 
the 17th ; it was made and signed by Mr. Hugg in his office ; it is not 
usual for me to take as large notes as this ; there may have been other 
persons present at the time, but I do not remember ; I had no particu- 
lar reason for dating the note on the fourth ; I am not aware Mr. Hugg 
knew it was ante-dated ; I do not think it was mentioned ; the motive 
I had for putting the date on the fourth was that I would receive more 
interest, and that other notes from Gladwin, Hugg & Co. were made 
on the same day. Often endorsed for defendants, and Mr. Hugg told 
me, some time before, if his house ever failed, they would secure me ; • 
I had met Mr. Hugg during the day and he promised to come and 
sign the note ; when he came I had the note drawn up in my hand- 
writing ; I told him I would pay all the endorsed notes when they fell 
due. There was no agreement or paper passed between us and no 
understanding whatever relative to the note more than settling my 
claims against Gladwin, Hugg & Co. 

The examination of McKenty was mainly a close inquiry into his 
monetary operations for about a fortnight preceding the failure of 
Gladwin, Hugg & Co., in reference to the notes made by him and 
accommodation extended to defendants. It appeared that, on the 
17th of June, McKenty procured a discount of $5000 from Drexel, 
Sather & Church, upon his own note, and it was claimed on the part 
of the interveners that the discount was obtained by pledging the note 
of i5082 21, given by the defendants, with other notes, as colla,teral. 
It was claimed, also, on behalf of interveners, that there was no proof 
of the delivery, by McKenty, of 125 barrels of the flour, as testified 
in his direct examination. The notes of $5000, 13957 50, and 
$•3879 43, were all paid by McKenty at their maturity, and all the 
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prior notes which had been held and endorsed by him were given up 
to defendants before the trial. 

Mr. Hugg was called by plaintifif as a witness. He testified that, 
on the 13th of June, he first conversed with plaintifi" about giving the 
note for $25,912. It was understood McKenty was to take up all 
the other notes as they fell due, and the one sued on was given for 
that purpose. Asked him why it was not made payable on demand ; 
McKenty said it was of no consequence, as all the other indebtedness 
had been created about the 4th of June. Asked if he was prepared 
to meet the notes previously given ; McKenty said it would be pretty 
tight work, or something to that effect. There was no talk of attach- 
ing and no other paper passed between us. I told him I would call 
again and let him know what show we had of getting along. Called a 
second time and told him he had better attach, as we could hold out 
no longer. First met McKenty on Montgomery street, the 15th of 
June, and asked him to go with me to Wilson & Alexander's at 12 
o'clock. Took a private room, and told him I was afraid we should 
fail: that I hardly thought we could go through next steamer day; 
said I was anxious to secure him some way, as he was the best friend 
I had in the country ; offered to give a' note for our entire indebtedness 
in lieu of the others out standing. McKenty expressed surprise, as 
he had no idea of our failing. 

On the foregoing facts, intervenors clalimed that the transaction was 
fraudulent in law, if not in fact, iiot only because the effect of the 
giving of $25,912 was in the nature of an assignment for the benefit 
of creditors, and therefore void under the insolvent law, but also that 
it was fraudulent because it was an attempt to sue where the subject 
matter of suit was not yet due. It was further contended, that the 
claim of interest of two and a half per cent, per month, was also such 
a fraud as would vitiate the whole transaction, by reason that it was 
giving h McKenty a much greater amount than he would otherwise 
be authorized to collect. The ante-dating of the note was also a 
badge of fraud, and evidence of collusion between McKenty and 
defendants. 

On the part of plaintiff it was contended that inasmuch as the 
$25,912 note was given to be used, in case that Gladwin, Hugg & 
Co. should not be able to get through their payments, that therefore 
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it -was not a fraud on the part of McKenty to pledge the #5082 note 
on the 17th June. That the transaction was not contrary to the pro- 
visions of the insolvent law, and that the preference given by defend- 
ants to McKenty being merely for the purpose of securing him, was 
legal, and that the fact of interest being included in the note did not 
vitiate the note itself. The Court and Jury were warranted in disre- 
garding the stipulation for interest. 

Plaintiff waived all claim for interest and asked a judgment for the 
principal alone. 

S. V. Smith and McAllister, for plaintiff. 

Shafter, Park Sj- Shifter and Crockett ^ Page, for intervener. 

Defendant did not appear by attorney. 

Norton, J., charged the Jury that if the note for $25,912 was 
given in good faith for the purpose of enabling McKenty to secure 
himself, and without any view of benefit to defendants, or without any 
intent to hinder or delay the other creditors, then the transaction was 
a lawful one, and it was not obnoxious to any statute of this State, or 
the Insolvent law. The ante-dating of the note was not of itself suffi- 
cient to make it void, and if it was done for the purpose of carrying 
out the intention of securing plamtiff, it was not unlawful. Including 
the interest in the note did not destroy its validity, but it would be 
good to the extent of the money due thereon for sales and amounts 
paid by plaintiff upon his endorsements. If any part of the note was 
added to the amount due plaintiff, and included in it with the intent 
of benefitmg defendants, or hindering, or delaying creditors, it would 
render the entire note void. The question for the Jury to determine 
will be if the note made to McKenty was for the object of hindering 
or delaying creditors, or for the benefit of defendants. If they find it 
was executed for that purpose, the interveners are entitled to a ver- 
dict. If they find the converse true, then plaintiff is entitled to 
recover. But in arriving at a conclusion it would be their duty to 
take into consideration all the facts and circumstances laid before 

them. 

The Jury found m favor of plaintiff. 
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WOOD vs. HAMBLY. 

Twelfth Judicial District Court, July, 1857. 

Malicious Peosecution — Defense — ^Advice oe Counsel. 

Plaintiff cannot recover in an action, for malicious prosecution where the facts and cir- 
cumstances would satisfy the mind of any one that an offense had been committed, 
and the person arrested was the probable offender. 

Advice of counsel, fairly obtained and acted upon in good faith, will constitute proba- 
ble cause, and be a good defense. , 

If the complainant in the arrest suit be a lawyer, it is a fact for the jury to consider in 
their deliberations upon the advice of counsel. 

This is an acticn for malicious prosecution, growing out of plaintiff 
taking from possession cf defendant, last February, certain books and 
papers belonging to the Mountain Lake Water Company. Both plain- 
tiff and defendant claimed then to be the regularly elected President 
of the corporation, and acting on their belief the plaintiff removed from 
the office of the Company the books, etc., referred to. It is alleged in 
the complaint that the defendant, on the 6th of February last, went 
before the Police Judge and made complaint that the plaintiff had been 
guilty of the offense of grand larceny, upon which charge he was ar- 
rested, and that on the 9th of the same month plaintiff, after examina- 
tion, was held to answer in bail to the amount of $2000. It is lurther 
alleged that defendant procured certain persons to go before the Grand 
Jury, which body ignored the bill presented against plaintiff. The 
complaint concludes by alleging that by reason of said false and mali- 
cious complaint and charge, and of said illegal and malicious arrest 
and imprisonment, he hath suffered greatly in body and mind, and hath 
been forced and obliged to lay cut large sums of money for counsel 
fees, and otherwise in defending himself against the same, and has suf- 
fered loss and hindrance in his business by reason of the premises, and 
has sustained damages in the sum of 120,000, for which amount judgr 
ment is demanded. 

The defendant admits having made complaint, and caused the arrest 
of plaintiff, but denies he acted maUciously. The defendant also alleges 
that he had reasonable and probable cause to prosecute plaintiff. The 
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answer states that before the 4tli day of February defendant was duly 
elected, and acting as President of the Mountain Lake Water Compa- 
ny, and as such officer had lawfully charge of the books of the Corpo- 
ration. That plaintiff, without the consent of the defendant, and with- 
out any authority therefor, did with force and arms enter the office of 
the defendant, and without his consent, and against his will, took and 
carried away the said books, in the affidavit described, forcibly and 
violently, and refused to return the same on demand. Therefore, de- 
fendant alleges, he had just and reasonable cause to make, and did 
make the affidavit upon which defendant was arrested. The plaintiff, 
when brought before the Police Judge, of his o^vn accord asked leave 
to waive the preliminary examination, thereby admitting reasonable 
and probable cause for the charge, and did thereby himself voluntarily 
place the said criminal chai'ge in the hands of the Grand Jury, without 
the procurement or application of the defendant. 

The testimony introduced went to show that in the month of Decem- 
ber last an election was held for election of President and Directors 
of Mountain Lake Water Company. Stockholders in attendance voted 
some for a large nnmber of shares, others by proxy, and many for a 
few shares. There were two tickets — the name of Col. Wood, the 
plaintiff, being at the head of one for President, and Gen. Hambly, the 
defendant, on the second. 

A large number of shares offered to be voted upon were rejected on 
the ground that the stock was improperly issued. Gen. Hambly was 
declared elected, but plaintiff denied the legality of the proceeding by 
reason of throwing out the votes on this stock, which he contends were 
genuine, and which would have been cast in his favor and secured his 
return to the office of President by a very large majority. Proceed- 
ings were afterwards instituted in the Fourth Digtrict Court to restrain 
Hambly from performing the functions of President, and to estabhsh 
the right of Wood to enter upon the discharge of the duties of the 
office. Since then the suit has been discontinued, and Col. Wood re- 
signed the position of President. A considerable portion of the stock- 
holders who recognized plaintiff as President, opened an office and pro- 
ceeded with the business of the Company. Operations were com- 
menced near the Lake, and they are now in progress. Some time ago 
Gen. Hambly assumed the responsibilities of President. To push the 
9 
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work through he entered into correspondence with London capitalists 
for the purpose of forwarding the construction of the reservoirs and 
laying down pipes, but plaintiff insists, for the purpose of benefiting 
himself at the expense of all other stockholders. 

All these facts came out on the trial, for it seemed a part of the de- 
fense to show that Gen. Hambly had probable cause to complain of 
plaintiff, for removing the books in his custody while thus performing 
the duties of President, and that he (Hambly) had sufficient grounds 
to beheve he was rightfully and legally elected to the office. 

It appeared from the evidence that, at a meeting of the Directors of 
the Company, plaintiff and two others were instructed to procure the 
books of the Corporation, in defendant's possession, and take them to 
a new office. Wood proceeded to the office of the defendant, and hav- 
ing asked for a particular book to examine, when he got it removed it 
in presence of Hambly. The other books and papers were taken in 
defendant's absence, and it is alleged in the night time. The removal 
of the books was made by advice of eminent counsel. The entire af- 
fairs of the Mountain Lake Water Company, and the nature of the 
difficulties that have arisen recently, were gone into and laid before 
the jury. 

Defendant introduced evidence to show the character of the pro- 
ceedings had when he was elected. That the meeting was attended 
by the principal stockholders, and a majority of those entitled to vote 
cast them in his favor, and that the stock rejected was issued contrary 
to law. However, it seemed Mr. Hambly's votes represented only six 
or seven hundred shares, and at least seven thousand were rejected. 
It appeared that Mr. Wood has been connected with the company from 
its inception, and it was made also to appear that defendant's interest 
did not exceed being the owner of two shares. It was also proved that 
Mr. Hambly had consulted counsel before applying for a warrant, and 
that it was on advice first obtained in this manner he caused plaintiff's 
arrest. 

The defense was that probable and reasonable cause existed for in- 
stituting criminal proceedings against plaintiff; and that Mr. Hambly, 
before commencing the prosecution, consulted, with Col. James, on 
whose advice, after puttmg him in possession of the facts concerning 
the removal of the books of the Mountain Lake Water Company, by 
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Colonel Wood, lie presented the charge of grand larceny against the 
plaintiff. On the part of plaintiff it was advanced that this consultar 
tion with another lawyer was in anticipation of the action now brought 
for malicious prosecution. Plaintiff also rehed on the facts adduced 
by thS testimony to negative the defense of probable cause. 

Cook ^ Fenner, for plaintiff. 

Wm. Duer, for defendant. 

Norton, J., charged the jury substantially as follows : ' 
If the facts and circumstances in and of themselves would satisfy 
the mind of any one that an offense had been committed, and they 
pointed towards a particular person as the- offender, and in this case 
the defendant had Mr. Wood arrested under such circumstances, it 
would constitute probable cause, and plaintiff could not recover. Much 
testimony had been introduced remote in character, but conceded on 
both sides to have some bearing on the issue, and so let in for their 
consideration. The jury would consider all this evidence to know if 
Mr. Wood intended to steal the books, and if Mr. Hambly has failed 
to satisfy them that he believed Mr. Wood had such purpose, he can- 
not sustain his defense on that point. In another branch of the Case 
it is contended that defendant, honestly and bona fide sought the 
advice of counsel before calling upon the officers of justice to punish 
the offender against his rights, as plaintiff, it is said, was believed to be ; 
and having honestly and fairly made application to Col. James, a per- 
son competent to give advice, his action, upon such counsel, consti- 
tutes a defense. This question appears not to be settled in Great Brit- 
ain. In this country the Court would charge the law to be that 
advice fairly obtained from counsel and acted upon in good faith by a 
complaining party, constituted probable cause. The jury, however, 
would have to look to the evidence and surrounding facts to determine 
the good faith of the defendant in seeking the advice of other counsel 
before procuring the arrest of plaintiff. If Mr. Hambly concluded to 
institute a criminal prosecution against the plaintiff, and then called in 
another lawyer to assist in the proceeding before its commencement, 
and he approved of the grounds of complaint, it would not be that kind- 
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of probable cause to make up a defense. It is said Mr. Hambly is a 
lawyer ; but the fact is insufficient to show it was not his duty to look 
elsewhere for advice. It may be that acquainted only with the civil 
practice, and not relying on his own knowledge, he looked for advice 
from one skilled in the criminal law, and therefore the fact of plaintiff 
being a lawyer would not take from him the protection of this defense. 
But the fact of plaintiff being a lawyer, nevertheless, may be taken 
into consideration ; and whether his appUcation to Col. James was fair 
and honest was also a matter the jury should not disregard. 
The jury found a verdict in favor of plaintiff. 
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Common law in china — Copartnership — Assignment. 

This State, in point of sovereignty and jurisdiction, has the same dominion over per- 
sonal that it has over real property actually situated within its territory ; it may by 
law regulate its transfer, subject it to process and execution, and control its disposition 
to the same extent it may exert in its authority over real estate ; but this sliould not 
be done in violation of the rules of law as fixed by comity. 

In the absence of all proof that an assignment was made by compulsion of law, or under 
banlirupt or insolvent laws, it must be regarded as a voluntary assignment. 

Where, under an assignment in a foreign country, property passes to the possession of 
the assignees, though the assignment is not recognized by the California law, yet it is 
sufficient to pass the property, and the assignees are entitled to be protected in their 
possession. 

The Common Law is the particular law applicable by treaty to Americans residing in 
China, and not the general law prevailing in the Chinese Empire for the government 
of an unenlightened people. 

In copartnership each partner ordinarily, in the absence of fraud on the part of the 
purchaser, has the Jus disponendi of tlie whole partnership property. 

Where a partner is absent, so that he cannot be consulted, an assignment by a copart- 
ner, of the partnership property, in trust for creditors, without preferences, if made in 
good faith, for sufficient cause, and for the benefit of the firm, is valid and should be 
sustained. 

In an assignment it is sufficient if the debtor unconditionally and unreservedly transfers 
the whole of his property to assignees for the benefit of all his creditors. 

The omission to annex the usual schedule is not sufficient to avoid an assignment. 
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It is settled in the United States tliat assignments directly to creditors are not valid 
without their assent ; but if made to trustees for their benefit it does not require their 
assent. 

In determining the validity of an assignment the question is, not whether fraud may be 
committed by the parties to it, but whether the instrument is fraudulent in its opera- 
tion. 

The following are the facts of the case as agreed upon by stipula- 
tion, the other facts referred to in the opinion arose from depositions 
taken, or other evidence. 

1. That the plaintiffs in this action compose the firm of Russell & 
Co., and James Purdon & Co., of Canton, named in the assignment of 
Nye Brothers & Co., hereinafter referred to. 

2. That the firm of Nye Brothers & Co., referred to in the assign- 
ment, was composed of Gideon Nye, Junior, and two or more other 
persons. 

3. That Messrs. Nye Brothers & Co., a mercantile firm composed of 
citizens of the United States, residents of and doing business in Can- 
ton, in China, shortly before the eleventh day of March, 1856, failed 
and became and on that day were insolvent. That on the said eleventh 
day of March, Gideon Nye, Junior, one of the said firm of Nye Broth- 
ers & Co., the only resident partner, and managing the affairs of the 
house at Canton, appeared before Oliver H. Perry, United States Con- 
sul at Canton, and signed and acknowledged before the said Consul an 
instrument in writing, which, with the acknowledgment thereof, is in 
the words following : 

" Be it known that on the eleventh day of March, A. D. eighteen 
hundred, and fifty-six, before me, Oliver H. Perry, Consul of the Unit 
ed States of America, at Canton, China, personally came and appeared 
Gideon Nye, Jr., a citizen of the United States of America, and at 
present a resident of the city of Canton, China, and a partner in the 
commercial house of Messrs. Nye Brothers & Company, residing, 
transacting, and doing business in the city of Canton, Chma, he being 
the only partner in the said commercial h^use of Nye Brothers & Com- 
pany here present, and requested me to note that he desires to assign 
and hereby does assign, aU and smgular his real and personal property, 
as well as all and singular the real and personal property belonging and 
appertaining unto the said commercial house of Nye Brothers & Co., 
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whether atuate in China or elsewhere, jointly unto Messrs. Russell & 
Company, a commercial house residing and doing business in Canton, 
China, and unto James Purdon & Company, also a commercial house 
residing and doing business in the said City of Canton, China, in trust 
and for the benefit of each and all the creditors of the said Gideon 
Nye, Jr., and the said commercial house of Nye Brothers k Company, 
and the said appearer declared that he reserves to himself sufficient 
time to record in this Consulate a full and complete schedule of all the 
assets and liabilities, whether appertaining and belonging to him per- 
sonally, or appertaining and belonging to the said commercial house of 
Nye Brothers & Company, of which he is a partner as aforesaid. 

GIDEON NYE, Je., 
For self and for 

NYE BROTHERS & CO. 

Noted before me on the eleventh day of March, A. D. eighteen hun- 
dred and Mby-six, at the hour of two P. M., this day ; in faith whereof 
I hereunto sign my name, and affix my seal of office. 
J - OLIVER H. PERRY, 

L. s. ( U. jS. Consul. 



That at the time of executing said instrument the said firm of Nye 
Brothers & Company was largely indebted to citizens and residents of 
China, and to citizens and residents of the United States, and to citi- 
zens and residents of Great Britain, and also to citizens of Great 
Britain and the United States residing at Canton. 

4. That the merchandise in controversy was shipped by Nye Broth- 
ers & Co., from Canton, to Morgan, Hathaway & Co., at San Fran- 
cisco, in the ship called the " Barreda Brothers," before their failure, 
in March, 1855, and that the " Barreda Brothers " returned to Canton, 
after the failure, from stress of weather, when the plaintifis took actual 
possession of the goods, as sissignees, under the before recited assign 
ment of Nye Brothers & Co., and shipped them directly to Morgan, 
Hathaway & Co., for sale, with instructions to account to them, as 
such assignees, for the proceeds ; and that the seizure of the goods 
was made while in the possession of Morgan, Hathaway & Co., under 
the consignment of the assignees. 
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5. That after the execution of the said assignment, a controversy 
arose between one A. B., a citizen of the United States residing at 
Canton, and the before mentioned Russell & Co. and James Purdon 
& Co., assignees as before mentioned, which became and was pending 
before the said Oliver H. Perry, United States Consul at Canton, and 
in which was involved the question, whether or not the said assignment 
was good and valid ; and in said proceeding the said Oliver H. Perry 
rendered a decision in the words following : 

" After a true and careful consideration of the case, the Court de- 
cides, that the assignment made by Gideon Nye, Jr., on the 11th of 
March last, of all and singular his real and personal property, as well 
as all and singular the real and personal property belonging and ap- 
pertaining unto the commercial house of -Nye Brothers & Co., unto 
Messrs. Russell & Co. and James Purdon & Co., in trust for the benefit 
of each and all the creditors of the said Gideon Nye, Jr.; and the said 
commercial house of Nye Brothers & Co. has received the assent and 
adoption of his, the said Gideon Nye, Jr.'s, copartners ; and that an 
assignment made after insolvency, which divides the assets with perfect 
equality among all the creditors, is considered by the Court, under its 
equity jurisdiction, as a valid trust, and will be sustained. 

" It is, therefore, decreed that all proceedings in this case be stayed 
without day. 

" The costs in this case to be paid, one-half by the plaintiff and one- 
half by the intervenors." 

OLIVER H. PERRY, 

U. S. Consul. 

L. A. Hitchcock, 

0. E. Roberts. 

6. That the assignees have, by general and special circulars, notified 
the creditors and others dealing with the house of Nye Brothers & 
Co., of the state of the assets and liabihties ; and that their business 
as assignees in the execution of their trust, is still unsettled. 

7. That the the defendant, as Sheriff of San Francisco county, 
seized the goods in controversy, by a vahd execution issued upon a 
vahd judgment in favor of F. Huth & Co. vs. Nye Brothers & Co., 
and that said defendant knew at the time of such seizure that said 
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goods were claimed by the plaintiffs, as assignees of the defendants in 
the execution. 

8. That the value of the said goods is fifty thousand dollars. 

JTalleck, Peachy ^ Billings, and G-. Yale, for plaintiff. 
Julius K. Rose and W. Buer ^ D. Lake, for defendant. 

HageRj J. — The parties, by stipulation in writing, have agreed upon 
and admitted the principal facts, and I shall therefore not refer to them 
except so far as it may be necessary to explain my conclusion upon 
some of the points raised upon the argument. 

Upon the 11th day of March, 1855, the mercantile house of Nye 
Brothers & Co., doing business at Canton, China, became insolvent, 
and Gideon Nye, Jr., the only member of the firm then in Canton, for 
himself and his firm, before the U. S. Consul at that place, made and 
executed a written assignment of his personal, and also the partnership 
property, to the plaintiffs, residents of the same place, " in trust and 
for the benefit of all the creditors of said Gideon Nye, Jr., and the said 
commercial house of Nye Brothers & Co." 

The assignees accepted the trust, entered upon the duties of their 
office, and with the acquiescence and co-operation of the creditors re- 
siding in China, took the possession and control of the insolvents pro- 
perty, and proceeded to convert it into money. 

This action is brought by plaintiflfe, as assignees, against the defend- 
ant. Sheriff of this County, to recover the value (admitted to be 
$50,000) of a quantity of teas belonging to the insolvent's estate, ship- 
ped and consigned by plaintifis to a mercantile house in San Francisco, 
for sale, and there seized by defendant under an execution issued upon 
a judgment for $200,000, obtained by Frederick Huth & Co., of Lon- 
don, Great Britain, before the arrival of the goods in this State. 

The principal question to be determined is whether the assignment 
made at Canton, by the one partner, Gideon Nye, Jr., is vahd and 
binding upon the firm of Nye Brothers & Co., and sufficient to vest 
the property in question in the assignees, as against the judgment 
creditors named, and prevent its being seized by them upon execution. 

In considering the question it is necessary in the first place to deter- 
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mine the law that is applicable to and should govern in testing the va- 
lidity of the assignment, and of the rights of property. 

1. It was urged upon the argument that the property being now 
within the territory of this State, the validity of plaintiffs' title, and the 
assignment, must be tested by the lex fori. 

For many purposes personal property is deemed to have no situs 
except that of the doniicil of the owner, yet this being but a legal fic- 
tion it yields whenever it is necessary, for the purposes of justice, that 
the actual situs should be inquired into. At the time of the assign- 
ment the property belonged to Nye Brothers & Co., and was then 
upon the high seas ; owing to stress of weather the ship put back to 
Canton, where the property was taken possession of by plaintiffs, under 
the assignment, and by them forwarded to this port. 

This State, in point of sovereignty and jurisdiction, has the same 
dominion over personal that it has over real property actually situated 
within its territory ; it may by law regulate its transfer, subject it to 
process and execution, and control its disposition to the same extent it 
may exert in its authority over real estate ; but this should not be done 
in violation of the rules of law as fixed by comity. 

According to the authorities in the United States there is a recog- 
nized distinction between assignments in invitum, or under the bank- 
rupt laws, and voluntary assignments made by the owner of property 
while residing in a foreign country ; in the one case the transfer is by 
the operation of the law of the foreign country, in the other it is by the 
act of the party. In the absence of all proof that this assignment was 
made by compulsion of law, or under bankrupt or insolvent laws, it 
must be regarded as a voluntary assignment. Such assignment, if 
made according to the law of the domicil, will generally pass personal 
property, whatever may be its locality, abroad as well as at home. 
Story C. L., §410-411. 

Now in this State, by our insolvent laws, as construed by the Su- 
preme Court, all voluntary assignm6^nts by insol-^ent debtors for the 
benefit of creditors, are declared void. If, therefore, at the time of 
the assignment, this State had been the situs of the property, or if 
there had been no delivery in China to the assignees, and the property 
had arrived here as the property of the insolvents, the lex loci rei sitce 
would have prevailed over the law of the domicil, and the questions 
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involved herein would have been determined by the laws of this State. 
But the assignment, and the delivery of the property under it, having 
been made ai)d completed in China, and our statute law having no ex- 
tra-territorial force, the assignees, if the assignment is in other respects 
valid and sufficient to pass the property, became leffe loci the legal 
owners, and entitled to be protected in their possession of the property. 
United States vs. U. S. Bank, 8 Rob. (La.) R., 262. 

2. At the time of the failure and assignment Gideon Nye, Jr., re- 
sided, and the place of business of their house was at the " Factories," 
as it is called — an inclosed place, isolated and consisting of a few acres 
— outside of the walls of Canton, where the foreigners had their habit- 
ations, and were only permitted to reside and do business at that port. 
By the treaty of July 3d, 1844 (see treaty, U. S. Statutes at Large, 
692) between the United States and China, five ports, of which Kwang 
Chow (Canton) is one, were opened to American commerce, and our 
government is authorized to appoint Consuls, and our citizens are per- 
mitted to reside there. 

This treaty also provides for the examination and decision of contro- 
versies between citizens of the United States and subjects of China. 
Also that all questions with regard to rights of property or person, be- 
tween citizens of the United States, shall be subject to the jurisdiction 
and regulated by the authorities of the government of the United 
States. And that controversies between the citizens of the United 
States, and the subject of any other government, shaU be regulated by 
the United States and those governments, without any interference on 
the part of China. 

By the Act of Congress of August 11th, 1846, (9 Stat, at Large, 
276,) the Commissioner and Consuls of the United States, appointed 
to reside in China, are vested with judicial authority in civil and crim- 
inal cases ; the laws of the United States are extended over citizens of 
the United States in China, and where they are deficient the common 
law is extended in like manner ; and where they are both deficient the 
Commissioner shall, by decrees and regulations, which shall have the 
force and effect of law, supply such defects and deficiencies. 

By the testimony it seems neither Europeans nor Americans resort 
to the Chinese Courts for the adjudication of questions involving rights 
of property, or for any other purpose, but each in such cases apply for 
relief, and transact legal business before their respective consuls. 
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What the prevailing Chinese law is does not appear, nor do I think 
it material, for if the provisions of the treaty are observed the laws of 
that country cannot prevail, and their tribunals, even if competent, 
have not the power to give relief when a controversy occurs between 
citizens of the United States and the subjects of any other government, 
although there may be no regulations by treaty on the subject between 
the respective governments. 

The members of the firm of Nye Brothers & Co. and the plaintiffs 
are American citizens, and as such, under the treaty, and the subse- 
quent legislation of Congress, are entitled to the protection of that sys- 
tem of jurisprudence known in this country and England as the com- 
mon lav). This same law prevails here and is the rule of decision in 
this State. 

According to the principles of the common law the effect and valid- 
ity of the instrument of assignment must be tested by the lex lad of 
the assignment ; that is, the particular law applicable to Americans re- 
siding in China, and not the general law prevailing in the Chinese Em- 
pire for the government of an unenlightened people, unused to the 
customs and civilization of Christian nations. Even if we should hold 
that the general Chinese law must control, in the absence of all proof of 
what it is, by the law of this State the common law would be regarded 
as the lex lad of the assignment. 

Adopting the principles of the common law for our guide, I will pro- 
ceed to notice and consider some of the objections made against the 
validity and form of the assignment. 

I. One member of a partnership firm cannot alone make a valid 
assignment of the whole partnership effects for the benefit of creditors. 

In the absence of bankrupt laws prohibiting it, debtors have an ab- 
solute legal right, in good faith, to make a general assignment of their 
property in trust for the benefit of their creditors ; this power rests, as 
an incident to the right of property itself, on the same foundation with 
that to acquire and enjoy. 

In cases of copartnership, each partner being the authorised agent 
of the firm, in ordinary cases, and in the absence of fraud on the part 
of the purchaser, has the complete jus disponendi of the whole part- 
nership property. But in regard to the power of one partner to make 
an assignment of the partnership effects for the benefit of creditors, 
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there is some conflict in the authorities, and the law, in some respects, 
is not conclusively settled. 

The principles deducible, as settled by the weight of authority, ap- 
pear to be these : 

1. That one partner may assign a portion or the whole of the part- 
nership eftects directly to creditors, in payment of partnership debts. 

2. That an assigntnent made by one partner in the name of the firm, 
and with the consent of his copartners, is of the same eflfect as if made 
by all. 

3. That one partner cannot make a general assignment to trustees 
for the benefit of creditors, against the consent or without the concur- 
rence of his copartners, the. latter being present and capable of acting 
in the matter. 

The numerous authorities upon these points may be found referred 
to and collated in Burrill on Assignments, pp. 18, note (4), 86-89 ; 
3 Kent's Com. (7th ed.), 44, and notes (a) and (1) ; CoUyer on 
Part., §895 and notes. 

I have not met -tvith a case where it has been decided for or against 
the precise proposition — whether or no at common law one partner can 
make a general assignment of the partnership property, to trustees, for 
the benefit of creditors, without giving preferences, when his copartner 
is absent and cannot be consulted. The cases bearing most directly 
upon the question have mostly gro-wn out of controversies between part- 
ners themselves — for instance where one not joining in the assignment 
brings suit to set it aside — and the decisions have been based on the 
ground that such assignments work a dissolution of the partnership ; 
are out of the course of trade ; not within the imphed powers incident 
to the partnership relation ; and are in fraud of the rights of the other 
partners. In some instances, too, the decisions have been influenced 
or controlled by local insolvent laws or statutes regulating these assign- 
ments. 

After reviewing all the authorities, a general conclusion, which ap- 
pears to me to be reasonable, has been announced as inferable from 
the decisions pertinent and analagous in principle, to this efiect : that 
where a partner is absent, so that he cannot be consulted, an assign- 
ment by the copartner of the partnership property, in trust for credit- 
ors, without preferences, if made in good faith, for sufficient cause and 
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for the benefit of the firm, is valid and should be sustained. Burrill, 
66-57 ; 1 Amer. L. Cases, 444. 

To these principles of law let us apply the facts. 
It is alleged that the firm of Nye Brothers & Co. consisted of Gid- 
eon Nye, Jr., Clement D. Nye, and Charles K- Tuckerman. By the 
proofs it is shown that Clement D. Nye, at the time of the failure, was 
residing and doing business at Shanghae, about nine hundred miles 
from Canton, and that it required from ten to fifteen days to make a 
trip and return between the two places. Tuckerman was a salaried 
partner, not sharing in the profits and losses, and at the time of the 
assignment was absent from China, on a trip to Calcutta. Subsequent 
to the assignment Clement D. Nye denied that he was a partner at the 
time of the failure, asserting at the same time that he had withdrawn 
from the house in August previous thereto. By the proceedings had 
before the United States Consul, as contained in the stipulation, it 
seems he held that the assignment received the assent and adoption of 
the copartners. 

The immediate cause of the assignment was the arrival of the Euro- 
pean mail, with the return of protested bills drawn by the firm upon 
London. It does not appear that either of the alleged partners have 
made objection or dissented to the assignment, but on the contrary, 
from the facts disclosed, the presumption is the assignment was fairly 
made and acquiesced in by them ; that it is beneficial to the interests 
of the copartnership, and the absent partner must be considered as 
having vested in Gideon Nye, Jr., implied authority to act in all mat- 
ters for the benefit of the firm. 

II. Another objection, is, the assignment is defective inform. 
In assignments of this character the law requires no particular form 
to be observed. They may be by the debtor to the assignees in the form 
of a deedpoll, without making the latter a party ; or bipartite, between 
the debtor and assignee, the latter executing it as a formal party ; or 
tripartite, between the assignor, assignee, and creditors, all executing 
it as formal parties. 

It is sufficient if the creditor unconditionally and unreservedly trans- 
fers the whole of his property to one or more assignees for the benefit 
of all his creditors. By such an assignment a trust is created both at 
law and in equity, for all the creditors, rateably, and a court would en- 
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force and sustain it for their benefit. This assignment is substantiallj 
in conformity with the requirements of law. It is an absolute transfer 
of the whole property, without reservation, to the assignees in trust for 
the benefit of each and all the creditors. The assignees received the 
assignment upon this express condition, and having accepted it, and 
entered upon the performance of their duties, by intendment and oper- 
ation of law there is an implied trust which they are as much bound 
faithfully to execute as if they had expressly covenanted to do so. 
They might have declined to act, but not doing so, by merely accept- 
ing the assignment without executing it, they becoine the trustees of 
the creditors, and a court, upon apphcation, would compel the faithful 
execution of the trust for their benefit. This rule of law is not altered 
although the assignees are named as Messrs. Russel & Co., and James 
Purdon & Co., but is apphcable to all or any of the parties named who 
have accepted. Neither is it necessary to the validity of the instru- 
ment that it should contain an express power to sell ; this is necessa- 
rily implied by every conveyance for the payment of debts. Burrill, 
228-229, 263, 281, 451 ; 2 Story's Eq. J., §1045, and authorities 
cited. 

Neither is the omission to annex the usual schedules sufficient to 
avoid the assignment. If it contains a provision, as is the fact here, 
that schedules are to be made out, (which by the proof appears to have 
been done in this case,) any inference of fraud from this circumstance 
is repelled. Such a provision is not a condition precedent to the ope- 
ration of the assignment. Burrill, 255. 

Nor do I think it a material or valid objection that the assignment 
is made for the benefit of the creditors of the assignor, and those of 
Nye Brothers & Co. The instrument itself creates no priorities, gives 
no preferences ; nor are the difierent classes of creditors by express 
terms placed upon an equality, or entitled to ^ro rata payments ; the 
assignment does not specify how or to whom the payments shall be 
made, but simply declares it is for the benefit of " each and all." The 
payment of the private and firm creditors mus£ therefore be made ac- 
cording to the ordinary rules of law applicable thereto, as established 
by the law of partnerships ; or as a court of competent jurisdiction may 
direct. 

In this connection it may be remarked, by the stipulation it appears 
the validity of this assignment has been sustained by a judicial decision 
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of the U. S. Consul, at Canton, whicli, if not conclusive, should at 
least be received as some evidence of the lex loci of the assignment. 

III. A further objection is, the assignment has not been assented to 
or executed by all the assignees or by the creditors. 

In addition to what has been said it may be stated it appears that 
the assignees are proper and suitable persons for the position ; that 
some of them have accepted, and it is not in proof that any have de- 
clined to act. Acceptance is presumed until the contrary is shown, 
even where the trustee is absent ; and an acceptance by one or more 
of several assignees, where two or more are appointed, is operative as to 
the assenting trustee, unless the instrument of assignment contain a 
condition to the contrary. Burrill, 281-282 ; 2 Rt., 633 and note (5). 

In this country it is authoritatively settled by the Supreme Court of 
the United States, as well as by most of the State Courts, that assign- 
ments directly to creditors are not valid without their consent, but if 
made to trustees for their benefit, it does not require their assent, or 
that they shall be formal parties, to render them valid and operative, 
unless the assignment is drawn with reference to the creditors becom- 
ing parties, or is made upon the express condition that they or a por- 
tion of them shall sanction it. If they are made in good faith by the 
debtor, and assented to by the assignee, the assent of the creditors wiU 
be presumed, and it will be deemed a valid conveyance, founded upon 
a valuable consideration, and good against creditors proceeduig ad- 
versely by attachment, or seizure upon execution, of the property con- 
veyed thereby, unless all the creditors for whose benefit the assignment 
is made repudiate it. 2 Story's Eq. J., §1036, a, and note (3) ; 2 
Kt., 533, and notes <a) and (b) ; BurriU, 84, 307-316, and cases 
referred to. 

In England the same rule has not been so uniformly adopted, and in 
some of the cases it has been held that the assent or privity of credit- 
ors to an assignment is essential to render it operative in their behalf. 
By reason of their bankrupt and insolvent laws these kinds of voluntary 
assignments have been discouraged by the Courts of that country, and 
how far the adverse decisions may have been influenced by their local 
laws and the use of the tripartite instrument of assignment, which it 
seems is there most commonly used, I have not sufficiently examined ; 
but I feel unwilling to depart from the course of American adjudicar 
tions, and adopt a rule which I consider less sound in principle. 
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The creditors in China, according to the proof, representing about 
t#o-thirds of the whole indebtedness of the firm, held several meetings 
■with the assignees ; took measures to carry out the assignment ; assist- 
ed and gave instructions to the assignees about the property. This 
would be sufficient assent and privity on the part of the creditors resi- 
dent in China, within the American or English rule, especially as a 
verbal assent is sufficient. Burrill, 317. 

IV. The last objection that I shall notice is : That the assignment 
is fraudulent and void. 

Excepting the absence of schedules, which has heretofore been refer- 
red to, there are none of the usual indicia of fraud appearing upon the 
face of the assignment itself. It is general in its terms and contains 
no unusual pravisions or clauses, or any reservations in behalf of the 
assignors. Those of an extrinsic character referred to in the argument, 
and rehed upon as sufficient to invaUdate the assignment are as fol- 
lows: 

1. That the assignees have mismanaged the property, allowed the 
assignor to retain the possession of a portion, and to assist them in the 
performance of their duties as to the residue. 

It is in evidence that at a meeting of the creditors at Canton, it was 
decided that the assignees should allow the wife of Gideon Nye, Jr., 
$2,000 worth of furniture belonging to his estate ; and also that the 
assignees employed Nye himself to assist them in the estate, at the 
rate of one hundred dollars per month. 

In determining whether or no an assignment is fraudulent as against 
creditors, the question is not whether fraud mai/ be committed by the 
parties to it, but whether the instrument itself is fraudulent in its ope- 
ration. Subsequent events do not generally affisct the character of the 
assignment. If it is valid in its creation, it is not invalidated by sub- 
sequent fraudulent or illegal acts of the parties. If the assignees, 
without sufficient authority, suffer the property to become lost to the 
estate, or diminished in value, they are not discharged from liability. 
If the estate sustains a loss on account of their shipping a portion of 
the goods to this market for sale, (not a reasonable probability,) they 
may render themselves personally liable for the deficiency ; but their 
acts alone, if illegal or fraudulent, cannot vitiate the assignment. Even 
if Gideon Nye, Jr., had withheld the furniture without any consent of 
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the assignees or creditors, the "vahdity of the assignment would not 
have been impaired. Burrill, 304, 400-401. 

Nor can the fact that the assignees employed the assignor as their 
agent or clerk, and as such he was in the possession of the property^ 
be regarded as evidence of an original fraudulent intent. This, from 
want of necessary information, many times becomes essential to a prop- 
er execution of the trust, and the assignee is held responsible for his 
acts the same as any other agent or employee engaged about the busi- 
ness. Burrill, 303, 429-430. 

2. That the assignment being void in part, because it conveys real 
and personal property, and is not under seal, is therefore void as a 
whole. 

There are many exceptions to the rule that an assignment cannot be 
void in part without being void in toto ; and one of these is that it may 
be valid as to the personal property and void as to the real. Rodgers 
vs. Forrest, 7 Paige's Ch. R., 272 ; BurriU, 401-406. 

This in controversy is personal property, and the instrument of as- 
signment, as a simple contract, is sufficiently well executed to transfer 
the title to that kind of property. 

There is no evidence that the assignors owned or possessed any real 
estate, and it is unnecessary to consider the validity of the assignment 
to convey that kind of property. 

I have not noted all the cases from which my conclusions have chiefly 
been derived, but by consulting the text books as I have indicated, ref- 
erence can be had to those not cited. 

The validity of the assignment, and plaintiffe' title to the property 
at the time of the seizure, is sustained. 

Judgment should be awarded in their favor for the value of the prop- 
erty, and a findmg may be drawn accordingly. 



10 
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WALTHAM vs. WALTHAM. 

Sixth Judicial District Court, July, 1857. 
Parent and Child — Custody of Children. 

The general rule is that the father is entitled to the custody of the children, because it 
is supposed he is better capable of educating and supporting them. 

Next to the right of the father that of the mother must be recognized. < 

If the husband is insolvent, and unable to provide for the maintenance of the children) 
and the mother is possessed of property, and with the children in her custody, is prop- 
erly supporting and educating them, the Court will not interfere with that custody 
while an action for divorce is pending between the parties. 

The Court will take into consideration the abandonment of the family by the father, 
and the probable desire to annoy and harrass the mother by this application, because 
she has applied for the divorce on the ground of desertion. 

The facts are fully set fortli in the opinion. 

Crocker ^ Robinson, for plaintiff. 

Winans ^ Syer, for defendant. 

MoNSON, J. — This is an apphcation on the part of J. G. Waltham for 
the custody of his two children — the one a girl about eight years old, 
the other a boy about five years. Plaintiff and defendant are husband 
and wife, but now living separate and apart. The children are now 
living with their mother at a place in El Dorado county known as Wild 
Goose Flat, where plaintiff and defendant resided together for about 
eight months previous to their separation. In the month of October 
last, the plaintiff left and abandoned his wife and children, and has re- 
mained absent from them ever since. Previous to the issuing of this 
writ, defendant had commenced an action for divorce in El Dorado 
county. 

In a general sense, that the father has a paramount right to the 
custody of his child is undoubtedly true. Why has he this right in 
preference to the mother ? Is it on account of any absolute vested 
right? No. It is because the law, regarding what will be best for 
the child, supposes the father to be better capable of educating and 
supporting it, and when grown up, to advance its interests, than the 
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mother. It is a mistake to suppose that the father has an absolute 
right to the custody of his child. Where all things are ec^ual he has 
the paramount right, because, as before remarked, the law, consulting 
the real, permanent welfare of the child, presumes it to be more for its 
interests to be under his nurture and care for maintenance and educa- 
tion. When, therefore, says Judge Story, the Court is asked to lend 
its aid to put the infant into the custody of the father, and to withdraw 
him from other persons, it will look into all the circumstances, and as- 
certain whether it will be for the real, permanent interest of the infant, 
and if the infant be of sufiScient discretion, it wUl also consult his per- 
sonal wishes. United States vs. Green, 3 Mason's Rep., p. 485. 

In the case of Miner vs. Miner, 11 Illinois Rep., p. 49, Mr. Justice 
Caton says, " Upon the extent of the legal right of the father to the 
custody and control of his children, many contra'dictory decisions are 
to be found." We think it clear, nevertheless, that he does possess that 
right, unless he has forfeited, waived, or lost it, either by misconduct, 
misfortune, or some pecuhar circumstances, suiEcient in the opinion of 
an enlightened Chancelor, to deprive him of it. In the event of a 
separation of the parents, this right must be conferred upon one of 
them. Next to the right of the father that of the mother must be rec- 
ognized. These rights, however, are subject to the control of the 
Courts of Chancery, and when its aid is invoked, while it may not dis- 
regard the maternal rights of parents and the ties of blood, the best 
interests of the child must be pi-imarily consulted. In no case do I 
find this legal right of the fathef asserted where a divorce has been 
granted for his fault or misconduct. At the suit of the wife, an action 
against the plaintiif for a divorce is now pending in the District Court 
of the Eleventh Judicial District. In this suit the character and con- 
duct of the parties can be more fully inquired into than this Court w; s 
enabled to do in this proceeding, and consequently be better qualified 
to decide who ought to have the custody of the children. The appli- 
cation there will be addressed to the Chancery side of the Court ; and 
Courts of Chancery have ampler jurisdiction, and are clothed with more 
discretion in these matters than Courts of Law on a habeas corpus. If 
the wife obtains a divorce in that case, the Court will undoubtedly 
award the custody of the children to her, provided no just objection 
against her is shown to exist. 
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The testimony in this case does not disclose such strong, peculiar, 
and urgent circumstances as to justify me in interfering with the cus- 
tody of the children at the present time, while an action for divorce is 
pending in El Dorado county. It appears from the evidence that the 
wife is an industrious, hard-working woman — her neighbors speak well 
of her — she has some property — the children are well cared for — they 
are happy and contented, and desire to remain with her. The father 
shows a most excellent character for industry and sobriety, and is en- 
gaged in an honest and useful occupation, but yet the evidence shows 
that he is not entirely free from blame. I can discover no justifiable 
cause for his desertion of his wife or children ; he has remained absent 
from them eight or nine months — has made no effort at reconciliation, 
and during the whole period has failed or neglected to provide one dol- 
lar for their maintenance and support. He exhibits no desire for the 
care and custody of the children — evinces no disposition to educate, 
clothe and support them — until after his wife has instituted proceedings 
against him for a divorce. Then, and not until then, he discovers th&,t 
she is an improper person to have their care and custody. His con- 
duct excites a suspicion that, in instituting this proceeding, he was act- 
uated more by a desire to harrass and annoy her, than from love and 
proper affection for the children. Again, the evidence shows that he 
is in insolvent circumstances — that already his creditors have attached 
the property of his wife for his debts. Under these circumstances I 
shall, for the present, at least, refuse to interfere with the custody of 
the children. 



MORRISON vs. WILSON. 

Twelfth Judicial District Court, July, 1857. 
Ejectment. 

If F executes a mortgage upon real estate, and W stands by and is cognizant of its 
execution by F, and makes no claim to the property, then Wis estopped firom deny- 
ing the title in F. 

Action to recover possession of fifty vara lot No. 736, situate at the 
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southwest corner of Fremont and Harrison streets. The complaint al- 
leges that on the 21st September, 1853, one Henry A. Ford was owner 
in fee simple of the premises, and in their actual and exclusive posses- 
sion, and that he mortgaged the same to Dennis G. Perkins. In July, 
1856, Perkins obtained a decree of foreclosure, and sale of the proper- 
ty, and became the purchaser at Sheriff's sale himself. Perkins in 
May, 1857, conveyed the property, in fee simple, to plaintiff, who now 
alleges defendants entered upon the same, and unlawfully withhold 
possession. 

Adverse title is set up by defendants. It is alleged in May, 1851, 
Perkins conveyed the lot sued for to one Minor, and that Minor con- 
veyed the same to defendants for their own exclusive use and benefit, of 
all which plaintiff had full notice before the execution of the deed to him 
by Perkins. Defendant says that if Perkins acquired any title or legal 
estate by his purchase of the lot at Sheriff's sale, the same passed and 
vested in defendants before Perkins made the deed to plaintiff, and 
therefore he is estopped in law from maintauiing his action against de- 
fendants. Possession for five years is also alleged, and therefore plain- 
tiff is barred from recovering. 

The testimony showed that in 1851 Ford claimed to be the owner of 
the lot, and employed Perkins, who was a builder, to erect a house up- 
on the same. The present building situate upon the premises was put 
up by Perkins. Defendants, and Ford and his family, occupied the 
house from 1851 till the death of Mrs. Ford, in 1863, and it has re- 
mained in the occupancy of the defendants down to the present time. 
It further appeared that sometime in the year 1852, after the edifice 
was completed, Perkins filed and recorded his lien upon the buildmg, 
amounting to upwards of 11800 ; that he afterwards commenced suit 
for the purpose of foreclosing his hen, when Ford executed a mortgage 
in his favor for the sum due on the lien. Perkins, as alleged in the 
complaint, subsequently foreclosed the mortgage and purchased the pro- 
perty. The right of redemption in Ford expired sometime in the 
fall of 1856, and having failed to redeem, Perkins received a deed from 
the Sheriff. Before the commencement of this action he conveyed the 
lot in question to plaintiff. It was also shown that defendant Wilson 
had knowledge of the mortgage from Ford to Perkins, and was a sub- 
scribing witness thereto, and that he acknowledged the property be- 
longed to Ford. 
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The defendants introduced testimony tending to show that the house 
was their homestead ever since 1851. 

a. F. ^ W. S. Sharp, for plaintiff. 

Wistar ^ Irving, for defendant. 

Norton, J., charged the jury, that if plaintiff showed to their satis- 
faction that Ford had possession of the lot prior to defendant, the plain- 
tiff was entitled to recover. If the jury found Wilson was in posses- 
sion under Ford, the plaintiff must recover. If they believed Ford 
executed the mortgage, and "Wilson stood by and saw Ford sign the 
same, and made no claim to the property, he, Wilson, is estopped from 
denying Ford's title ; and finally, if they found Ford was the original 
party in possession, plaintiff was also entitled to a verdict in his favor. 

The jury found for plaintiff. 



CROCKETT vs. SEALS. 
Fourth Judicial District Court, July, 1857. 
Receiver — ^Demurrer to a Complaint. 

It is necessary, in an action by a receiver, that he should aver he represents the debt, or 

is authorised to sue for the same. 
A receiver has no authority, per se, to sue in his own name, for a debt due the estate he 

represents. 

The plaintiff, receiver in the affairs of Page, Bacon & Co., com- 
menced this action for the recovery of f 228, money advanced defend- 
ant in Februarj*:, 1855. Defendant demurs on the ground that the 
facts stated do not constitute a cause of action, and on the argument 
made the point that the complaint failed to show the authority of the 
receiver to bring this action, and in the absence of that authority shown, 
it was to be presumed against him. 

Crockett ^ Page, for plaintiff. 

McDougal ^ Sharp, for defendant. 
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Hager, J. — The demurrer to the complaint for want of sufiBcient 
statement of facts, is well taken. Plaintiff substantially avers that in 
an action pending in this Court, he was appointed receiver of the as- 
sets, etc., of Page, Bacon & Co., with authority to collect the same by 
suit or otherwise ; that having duly qualified as such receiver, and en- 
tered upon the duties of the office, there came into his possession a de- 
mand of Page, Bacon & Co.'s against the defendant for money lent, 
which was set forth in the complaint, and as such receiver he is entitled 
to demand and sue for the same, and asks judgment, etc. It does not 
appear that the plaintiff, in his character of receiver, represents the 
debt, or is entitled to sue. Ordinarily receivers, by the mere appoint- 
ment of a court during the pendency of an action, have not authority 
to sue in their own names, even if a general power to sue be given, for 
an indebtedness or property due or belonging to the estates they rep- 
resent. If plaintiff has a right of action in his own name, by special 
transfer or otherwise, it should be alleged ; there is no intendment of 
law in favor of it, and it should appear by the complaint. 

Demurrer sustained, with leave to amend. 



MARSHALL vs. BUCHANAN. 

Fourth Judicial District Court, July, 1857. 

Motion to Open Judgment. 

Under what circumstances the Court may refuse to open a judgment where the appli- 
cation was made on the ground of surprise. 

If the affidavits upon such motion show a discrepancy in the facts, the Court will not 
open the judgment. 

Motion to' vacate judgment, and for leave to come in and defend 
upon the answer filed. Judgment was entered on verdict in favor of 
plaintiff, on the 11th June, for $400, value of certain cattle found to 
be wrongfully taken by defendant. The trial in this Court was ex 
parte, there being no appearance for defendant, but an answer to 
the complaint was put on file. Defendant deposes now, that, having 
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heard a suit was commenced against him, he called upon the counsel 
who appeared, and on whom the process was served, and learned that 
he had put in an answer., Defendant, in a conversation with him, 
which resulted in an admission of the mistake made, went away sup- 
posing no other proceedings would be had until personal service of pro- 
cess was made on him, and therefore the trial was a surprise against 
which he could not have prepared. 

In opposition, plaintiff's counsel read his own affidavit to the effect 
that, on the day he commenced this action, and while the clerk was 
preparing the papers, he casually met defendant and his attorney in 
company, and informed Buchanan that he had instituted a suit against 
him for the cattle. Defendant's attorney said that he need not go to 
the trouble of Sending the Sheriff to serve the papers, but might leave 
them at his office. To this proposition Buchanan expressly assented. 

Tingley, for plaintiff. 

Gr. F. James, for defendant. 

Hagbr, J., did not think the application addressed itself to favora- 
ble consideration Ion the ground on which it was presented. Refer- 
ence to the affidavits filed showed a discrepancy as to the facts, and 
did not disclose sufficient cause to open the judgment ; those in support 
of the motion being equivocal, and that on the part of the plaintiff pos- 
itive in averments. 

Motion denied. 



DELESSERT vs. ARGENTI. 

Fourth Judicial District Court, July, 1857. 

Receivers. 

It is contrary to good policy to allow receivers of partnership property to institute suits 
for the discovery of assets of the estate they represent, not claimed by the parties. 

It is necessary it should be done by creditors to whom the benefit accrues, and at their 
expense. 
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This is a suit by the receiver in the action of Cavallier vs. Argenti, 
to set aside certain conveyances of real estate, alleged to be fraudu- 
lently made by Argenti & Co. to Madelina Cucchi, one of defendants. 
Plaintiff is receiver in the suit for dissolution of the partnership, and 
files this biU for the benefit of creditors, and also asks for the appoint- 
ment of a receiver, and for an injunction. 

The defendant demurs on the grounds that plaintiff has no right to 
resort to equity to discover assets, and that plaintiff has no authority 
to commence this suit. 

^. Musson, for plaintiff. 

McBougal ^ Sharp, for defendant. 

Hagbr, J., held it to be contrary to good policy to allow receivers 
to institute suits of this kind. The entire assets might be wasted by 
litigation in the attempt to discover property supposed to be improperly 
disposed of. Neither party to the original suit claims the property, 
and if it is necessary to commence proceedings, it should be done by 
creditors, to whom the benefit accrues, and at their own expense. The 
right of plaintiffs to sue has been decided in a similar case, Crockett i;s. 
Scale, passed upon this term, (see p. 150.) 

Demurrer sustained. 



BAKER vs. VON PELT. 

Fourth Judicial District Court, July, 1857. 

Demurebr — New Matter. 

The demurrer to new matter in an answer should specify the matter objected to, and 

not leave it to the Court to discover. 
It seems the more proper remedy is to move to strike out the defense objected to, or to 

except to its validity on the trial. 

In the complaint in this action the plaintiff avers, that on April 30th, 
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1856, one N. B. .Stone delivered to defendant sundry iron doors and 
shutters, weighing 30,345 lbs., to be sold on his (Stone's) account, 
and that ,at the same time defendant agreed to pay him three cents per 
lb. for the wares, as fast as they should be sold ; deducting from 
the amount to be paid for the first sales f 157, advanced by Stone to 
defendants, and |48 for drayage and labor. That on May 14, 185T, 
defendant rendered his account of sales to Stone, wherein he stated 
that he had sold 23,813 lbs., and that there was then due Stone 
ITMifo, less $157 and $48, leaving $509S)- That on May 15, Stone 
assigned to H. Baker, the plaintiff in this action, an agreement, refer- 
red to in a subsequent portion of the complaint, and the above ac- 
count of sales. That on the same day, while the account was in his 
possession, plaintiffs demanded payment of the $509i5q, all or any part 
of which defendant refused to pay. 

Defendant in answer, after denying the first two allegations of the 
complaint, says that the shutters and doors referred to were delivered 
to him by Stone, and one Morrison, attorney of G. D. Nagle, upon an 
agreement between Morrison, Stone, and himself, that he should sell 
them so as to net three cents per lb. ; and that, after deducting ex- 
penses of sale, and all that might be received over that price, he should 
retain the residue of the proceeds until the final determination of a 
certain suit then pending in the late Superior Court of the city of San 
Francisco, in which Nagle was plaintiff, and one Homer defendant, and 
in which suit the said shutters and doors had been attached as property 
of Homer ; and that if this suit should be decided in favor of Nagle, 
then defendant was to pay over the proceeds to him, but if the suit 
should be decided in favor of Homer, that then Stone should receive 
them, as Homer's attorney ; and this suit defendant avers is now pend- 
ing before the Supreme Court, having been carried there on appeal, 
after a decision in favor of Nagle, in the Superior Court. 

The defendant avers some further facts, explaining this suit between 
Nagle and Homer, and finally -denies, for want of information, the alle- 
gation of the complaint that Stone has transferred the account therein 
mentioned to plaintiff in this action, and says that if any such transfer 
has been made, it is insufficient to entitle plaintiff to maintain this 
action. 

The plaintiff demurs to that portion of this answer which contains 
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new matter, for insufficiency, and contends that the agreement therein 
set forth between Morrison, Stone, and defendant, and all the facts re- 
lating thereto, are insufficient in law to create a defense, on the ground 
that the same are contrary to pubhc policy, and therefore void ; and 
further states that all the parts of the answer not embraced in a direct 
denial of the allegations of the complaint, are insufficient to constitute 
a defense. 



JE. D. Sawyer, for plaintiff. 

A. P. Crittenden, for defendant. 

Hager, J. — The demurrer is to the new matter set up as a defense 
by the answer, generally, (without specifying the particular new mat- 
ter objected to,) on the ground that the defense is contrary to public 
poUcy. Strictly, the pleader should have specified the matter objected 
to, and not have left it to the Court to discover ; but I think the more 
proper remedy would be to move to strike out the defense objected to, 
or to except to its validity on the trial. 



WALDON vs. HAINES AND DOBINBISH. 

Third Judicial District Court, July, 1857. 
Statute of Limitations — Endorsement — Partnership. 

An endorsement of payment upon a note, uncorroborated by evidence, is not sufficient 
to prevent the Statute of Limitations from attaching. 

If the payment, as endorsed, was made before the partnership was dissolved, it was an 
implied admission of the debt, and the Statute of Limitations is no bar to its recovery; 
but if paid after the dissolution, there was no liability created upon the retired part- 
ners. 

This suit is founded on a note made by Haines in the name of the 
firm of Haines & Dobinbish, in the year 1850, for $1,600, at 5 per 
cent, per month interest. On the note was endorsed a credit of f 500, 
five days before the Statute of Limitations would have barred the debt. 
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This payment was made by Haines. Subsequently, and just before 
this suit was instituted, Haines, in the name of the finn, endorsed an 
acknowledgment that the residue of the note was unpaid, and that the 
debt was just, and was signed by him. 

Nutter, for plaintiff. 

Hedman, Younger and Ryland, for defendant. 

Hestbk, J., held that a mere endorsement of payment appearing 
upon the note, uncorroborated by evidence, was not sufficient to prevent 
the Statute of Limitations from attaching. Held, also, that if the pay- 
ment was in fact made at the time of the endorsement of credit, the 
partnership then continuing, such payment was an implied admission of 
the debt, and the Statute of Limitations was no bar to its recovery. 

Held, also, that if the note was a partnership note, and the said en- 
dorsement to revive the debt was made by Haines, in the name of the 
firm, the partnership still then continuing, such endorsement took the 
case out of the operation of the Statute ; but if the partnership had 
then ceased to exist, the endorsement by Haines did not create or con- 
tinue the habihty of Dobinbish. 



TRAVERS vB. BOURDIN. 

Fourth Judicial District Court, August, 1857. 

Jurisdiction of Justice^ of the Peace. 

It must appear conclusively tliat the Justice of the Peace is prevented by sickness, or 
other disability, from presiding at a trial, before another Justice can preside in his 
stead, and hear and determine the action. 

The judgment entered by a Justice in another township court, where this fact is not 
shown conclusively, will be set aside as void. 

This was a suit to obtain a perpetual injunction, restraining defend- 
ant, Bourdin, and the Justice of the First District Court, and his sue- 
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cessors in office, from taking any proceeding, or issuing execution in a 
certain judgment entered against plaintiff in said Court, and that the 
judgment be declared void. It appeared that Bourdin, in October, 
1856, commenced an action against plaintiff, in the Justice's Court of the 
First Township, and the hearing of the same was adjourned several 
times, but was finally tried on the 27th October, 1856. That L. Ryan, 
Esq., the Justice of said Court, and defendants, were absent, but that 
D. B. Castree, the Justice of the Fourth Township, acting in the stead 
and during the temporary absence of the said llyan, entered the default 
of defendants, and granted judgment against said Travers for |114. 
Plaintiff further alleges that the Sheriff has seized under execution his 
property, by virtue of an execution issued by the present Justice of the 
First District, and has advertised the same for sale, and will proceed 
-with such sale unless restrained by decree of this Court. 

Plaintiff relies upon sec. 612, of the Practice Act, to vacate the 
judgment. It provides that in case of sickness, other disability, or nec- 
essary absence of a Justice, another Justice of the same county shall 
attend and hear the case on his behalf. As there was no proof of the 
sickness or other disabihty, of Justice Ryan, he contends Justice Cas- 
tree was incompetent to act, and therefore all proceedings had before 
him were void. 

Cr. F. James, for plaintiff. 

Hubert ^ Tohin, for defendant. 

Hagbr, J., decided that the injunction should be made perpetual, 
and judgment be accordingly entered upon an examination of the record 
below, where nothing appeared to show that the Justice of the Court 
was prevented from hearing and determining the cause, either from 
sickness, necessary absence, or other disability, or that Justice Castree, 
of the 4th township, had either jurisdiction of the action, or authority 
to act in the 1st township, under the section of the Practice Act appli- 
cable to such cases. Jurisdiction and authority to act cannot be in- 
ferred ; it must appear by the record, or otherwise ; and in the absence 
of all proof, the imperative provision of another statute, (Comp. Laws, 
p. 754, §94,) that a Justice can hold a Court only m his own township, 
must prevail. 
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ELDRIDGE vs. SEE YUP COMPANY. 

Fourth Judicial District Court, July, 1857. 

Ejectment — Trust — Immoral Uses. 

Real estate vested in A, for the use of B, cannot be bound by judgments orclairas against 

A individually. 
The power of A over it exists only for the benefit of the cestui qui trust. 
If the trust fails, or is for immoral purposes, it goes back to the donor or author of the 

trust. 

This was an action of ejectment brought by Eldridge against the See 
Yup Company, to recover the lot and buildings thereon on Pine street, 
known as the See If up Asylum. Both parties claim title under the 
same deed, which was made in May, 1853, by Gay & Barbour to G. 
Ah Thai, " in trust for the use of a Chinese church, or place of relig- 
ious worship and moral instruction," under the rules of the See Yup 
Company, for whom Ah Thai was then agent. The Company entered 
on the lot and made improvements to the value of about $40,000. Ed- 
ward Caney, in 1855, recovered judgment against Ah Thai for an 
individual debt, levied on the property, sold it, and obtained a Sheriff's 
deed. Subsequently, Caney sold and conveyed the property to plain- 
tiff, who commenced this action. The defendant, by the agents of the 
Company, Wan Tin and Ah Chung, answered, setting up the deed from 
Gay & Barbour to Ah Thai, and alleging that Ah Thai was only agent 
for the Company, and' bought the property in trust for them, by funds 
of the Company. 

The case was referred to E. W. Taylor to take the evidence and 
report a judgment thereon, who, after hearing the proofs, found for the 
plaintiff. 

This motion was made to set aside the report and findino- of the 
Referee, and for judgment in favor of the See.Yup Company. 

On the trial ■before the Referee the following evidence was o-iven 
touching the purpose for which the building is used : The house is used 
as an asylum for passengers who arrive from China, during their tem- 
porary stay here, previous to going to the mines. It is used also for 
men who come here from the mines, who belong to the See Yup Com- 
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pany, to afford them shelter and assistance previous to their departure 
for China. A room or two of the building are used for idol worship, 
after the mamier of the Chinese faith. The ceremonies are according 
to the Buddhist rehgion. The See Yup Company is composed of about 
14,000 persons, residing in this State. Women are never admitted in 
the building or about the premises. There is one large idol in the 
room, which is worshiped ; the adoration consists in bowing down, of- 
fering prayers, burning wood of certain kinds, and paper, and oifering 
sacrifices of meats to the idols. The worship is to the presiding deities 
of different elements, and to remains of ancestors ; but the principles 
instilled into the minds of the children are the maxims of Confucius, 
and are of a religious nature. There is no school of this kind in the 
See Yup building. About one fourth of the premises is used for idol 
worship. 

Plaintiff contended, 1st. That the deed conveying the land to Ah 
Thai, created in him an estate in fee, being to him, " his heirs and 
assigns, forever ; " and 2d. That even if the deed might ordinarily 
have created a trust, yet that such trust, in this instance, being par- 
tially for an immoral purpose, (idol worship,) would be void. 

Stow ^ Brown, for plaintiff. 

Cr. B. Tingley, for defendant. 

Ha GEE, J., held that the property in controversy was vested in Ah 
Thai for the use of defendants, and his power over it existed only for 
the benefit of the cestui qui trust— axidi it could not therefore be bound 
by judgments or claims against him individually. Even if the legal 
estate be in Ah Thai, a sale of it under judgment and execution against 
him,- cannot divest the beneficiaries of their right to the use and enjoy- 
ment of the property. If the trust fails, or is for immoral purposes, as 
contended by plaintiff", it goes back to the donor, or author of the trust. 
The cestui qui trust being in possession in this case, they cannot be 
ousted in this action. 

Report of Referee set aside. 
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MITCHELL vs. WELDEN. 

Twelfth Judicial District Court, July, 1857. 

Conveyances — Homestead. 

A deed of land conveys nothing without delivery. 

It requires the signature of a wife to a deed to divest real estate of its quality of home- 
stead, after being once so dedicated. 

If a person leaves the State temporarily/, the signature of the wife is necessary to convey 
the homestead, though she may be residing abroad with the husband ; but if he leav^es 
permanentk/, it is not necessary. 

This was an action of ejectment, to recover one undivided half of a 
tract of land situated at Hunter's Point. The facts were as follows : 

Defendant, being owner, and in possession of the land in question, 
conveyed the same to Wm- B. Swain, on the 17th of February, 1855. 
On the 17th of April, of the same year, Swain conveyed to the plain- 
tiff in this action. Welden was a married man at the time he executed 
his deed. He and his wife left California in January, 1853, under a 
contract of partnership, by which he was to repair to Shoalwater Bay, 
in Washington Territory, there to erect a saw mill, establish a trading 
post, deal in produce, &c., in connection with his partners, who were 
to attend to the interests of the firm in San Francisco. The contract 
was for one year. Welden went to Washington Territory with his 
wife, where they remained parts of the time, as late as March, 1856 ; 
but both were in the habit of making frequent visits to San Francisco, 
on which occasion they often visited the premises in question, where 
they had previously resided, and which they had cultivated, etc. 

At the time he executed his deed to Swain, the defendant received 
a written agreement, executed by Swain, bearing the same date, agree- 
ing that the deed was without consideration, and promising to reconvey 
the premises upon demand. This instrument was not acknowledged or 
recorded. 

The plaintiff objected to any testimony offered by defendant on the 
subject of homestead under his separate answer, contending that the 
homestead, if any, was a joint estate, in husband and wife, and that 
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the husband was estopped by his deed from any separate defense on 
this ground, no intervention being made by the wife, citing Poole vs. 
Gerard, 6 Cal. Jan'y, and Sargent vs. Wilson, 5 Cal. 504. The objec- 
tion, however, was overruled, and the evidence admitted. 

The plaintiff also objected to the introduction to the jury of the 
agreement to reconvey, on the grounds : 

1st. That it was not under seal, acknowledged, or recorded, and that 
there was no fair proof of actual notice to plaintiff. 

2d. That with or without notice to plaintiff it formed only an equit- 
able deferise, which was inadmissible in an action at law, to defeat a 
strictly legal title, vested in the plaintiff; citing Chitty's Pleading, 2 
7 Term Rep., 50 ; lb., 667 ; 2 Greenleaf on Ev., 331 ; 2 John. 
Cases, 321 ; Adams on Ejectment, 32, and also modem cases in N. 
Y., since the change in the code of practice. 3 Code Rep., 49 ; Sandf. 
671 ; 4 How. Pr. R., 272 ; lb., 317 ; 2 Cal., 463 ; 4 Cal. 

The objection was nevertheless overruled, and the evidence admit- 
ted, his Honor, however, expressing great doubt upon the subject of 
its propriety. 

Counsel for the plaintiff argued that : 

1st. The facts showed a bona fide residence of the defendant and 
wife out of this State, at the date of executing the deed, with a perma- 
nent animus manendi, and that the deed was good, and passed all de- 
fendant's title, the premises haviug thus lost their character of home- 
stead ; and, 

2d. That the plaintiff had no actual or constructive notice of the 
equity claimed to exist between Swain and Welden. 

Defendant's counsel argued per contra. 

Isaac J. Wistar, for plaintiff. 
Ziove ^ Provines, for defendant. 

Norton, J.^^ charged the jury as follows : 

The plaintiff in this action must recover on his title alone. A deed 
from one person to another, conveying land, is of no effect and passes 
nothing until delivery. If the jury beUeve that the deed from Swain 
to plaintiff was not delivered before the commencement of this suit, he 
cannot recover. Residence with a family on the premises, ^n'TOa/a^- 
11 
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cie makes them a homestead. While the premises were a homestead 
it was out of Welden's power to convey them without the concurrent 
action of his wife. If, however, it had ceased to be their homestead, 
then the wife's signature is immaterial. At the time of the execution 
of the deed to plaintiflF, the premises continued a homestead if the wife 
had not abandoned residence there. If Welden went to Washington 
Territory with the intention of making only a temporary residence or 
stay there, and of eventually returning to this State, as his home, then 
it was necessary for his wife to execute the deed conveying the premi- 
ses, with him, in order to render it valid, to convey them, although 
she should then have been living in Washington Territory, and should 
have continued to reside there subsequently. But if they went there 
with the view of making it their permanent home, then it was not ne- 
cessary for the wife to join. If Swain was bound by his written agree- 
ment made with Welden at the time the latter made the deed to him, 
then Mitchel, the assignee of Swain, is also bound, and therefore can- 
not recover. Undoubtedly Sijain was bound to convey to Welden, 
whether Welden was indebted to him or not. The agreement was 
absolute. If, then, Swain would have been bound by the terms of 
this agreement, to reconvey the premises to Welden, Mitchel must show 
aflSrmatively that he bought and paid for the land in good faith, and 
without notice of this agreement, or he cannot recover. 
The jury found for the plaintiff. 



WILKINSON vs. WILKINSON. 

Twelfth Judicial District Court, August, 1857. 

Divorce — Residence — ^Intemperance. 

The domicil of the wife is with the husband, as decided in Kashaw vs. Kashaw. 
A party applying for divorce on the ground of habitual intemperance, must show con- 
clusively that the habit exists at the time of the application. 

This was an action brought for divorce on the ground of intemper- 
_ance on the part of the husband, in the State of Massachusetts. It ap- 
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pears that the mfe resides in this State, and that the husband is in the 
State of Massachusetts, and that she left him in the year 1855. There 
■was no evidence to show desertion on the part of the husband, nor any 
evidence of his being at the present time an intemperate man. 

S. S. Hawson, for plaintiff. 

Defendant not in Court. 

Norton, J., remarked, in delivering an oral opinion in Court, that 
the Supreme Court of the State had decided, in Kashaw vs. Kashaw, 
3 Cal., 312, that the domicil of the husband was the domicil of the 
wife ; and applying that rule, in the abseiice of evidence of desertion 
on the part of the husband, it was to be presumed that her domicil 
was stiU with him, in the State of Massachusetts, and consequently she 
could not maintain this action, not having resided in this State six 
months, according to the decision of the case of Kashaw vs. Kashaw. 

The intemperance proved had existed many years since, and it 
was incumbent on the applicant for divorcej upon that ground, to prove 
the continuance of the offense, inasmuch as it is one of those habits 
which might be discontinued, and the defendant in this case, at the 
present time, may not be of intemperate habits. The desertion, as 
established, was on the part of the wife, she having left her husband. 
Upon these grounds the diyorce was refused. 



PEOPLE vs. BULLOCK. 

Sixth Judicial District Court, July, 1857. 

Venue — Impartial Trial. 

The fact that a fair and impartial trial cannot be had must be clearly and positively- 
established. The venue will not be changed unless it clearly appears to be essen- 
tial to the ends of justice. A publication, by newspapers, of the facts of a homi- 
cide, with comments and the evidence before the coroner's jury, is not sufficient to 
demand a change of venue. 

The facts are referred to in opinion by the Court. 
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Motion to change place of trial. 
F. Hereford, District Attorney, 
W. H. Weeks, for defendant. 

MoNSON, J. * The defendant in this case asks for a change of ve- 
nue, on the ground that a fair and impartial trial cannot he had in this 
county. The court, when satisfied that such is the case, is author- 
ized hy statute to remove the cause to some other county, hut the 
fact must he clearly and positively estahlished. People vs. Bodihe, 7 
Hill Rep. p., 147. This rule is founded on good sense. As said by 
Chief Justice Nelson, (7 Hill Rep. 148) its practical operation -will 
prove an essential check upon the facihty with which these motions 
may be got up by the prisoner and his friends, from a too ready appre- 
hension of undue influence — ^it will guard against any abuse of the 
practice by the prisoner, and at the same time afford him every rea- 
sonable means or opportunity of changing the place of trial, when un- 
due prejudice and partiahty really exist to an extent incompatible 
with a pure and wholesome administration of the law. 

The mere prevalence of some excitement in a county upon the sub- 
ject matter of a suit will not, of itself, authorize the court to change 
the place of trial. The court will not, from that fact alone, infer that 
a fair and impartial trial cannot be had; reliance will be placed upon 
the intelUgence and integrity of jurors, and the venue will not be 
changed unless it clearly appears to be essential to the ends of justice. 
Murray vs. N. J. R. R. Co., 3 Zabr. 64 ; Bowman vs. Ely, 2 Wend, 
p. 250 ; Messinger vs. Holmes, 12 Wend. p. 203. The mere affida- 
vit of the prisoner of his fear or behef that he cannot have a fair and 
impartial trial, is not sufficient to sustain the motion ; but he is requir- 
ed to show, by independent and disinterested testimony, such facts as 
make it appear probable, at least, that his fears and belief are well 
founded. Wormley's case, 10 Gratt. p. 672. 

In the above case it was shown that subscription papers had been 
circulated to raise a fee for the employment of counsel to aid in the 
prosecution, and that they had been signed by twenty or thirty per- 
sons. It was further shown, that shortly after the homicide was com- 
mitted, there had been considerable excitement against the accused in 
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the immediate neighborhood ; and that on several occasions persons 
had been heard to express the belief that the people would not bear 
an acquittal ; that some -who were present at the inquest, and others 
who were present at the examining court, had expressed the belief 
that the people would have proceeded to put the accused to death, if 
the suggestion had been made by leading men present; and one of 
the witnesses stated that he had heard a person say, that if the pris- 
oner was acquitted by a jury, he would not be surprised if he was 
hung before he got far from the Court House ; that some six or eight 
persons were present on the occasion, who seemed to nod assent : yet 
as it did not appear that the excitement was general, nor that the inhab- 
itants of the county generally entertained feelings of hostility towarda 
the prisoner; the motion for a change of venue was denied, and prop- 
erly so, said the appellate court. 

In this case the motion is predicated upon the affidavits of the pris- 
oner and his counsel. The affidavits allege that the homicide caused 
great excitement, and that the inhabitants of this county are greatly 
prejudiced against the prisoner. I am unable to discover (apart from 
the representation of the prisoner and his counsel,) any evidence 
tending to show that the citizens of this county have been so much 
and so generally excited with regard to the homicide, as to render a 
fair and impartial trial improbable, much less impossible. The mere 
fact that the newspapers, on the morning after the difficulty, pnblished 
the particulars of it, and subsequently the evidence taken at the cor- 
oner's inquest, with editorial remarks expressing the opinion that the 
prisoner was guilty of murder, affords no sufficient ground for a change 
of venue. It does not prove that the people of this county are so 
much excited as to render a fair and impartial trial improbable. The 
homicide does not appear to have been a general and universal sub- 
ject of conversation at any time ; it attracted some attention for a day 
or two in this city, but it does not appear that in the couuty outside 
of the city that it was ever much discussed. The newspapers refer- 
red to by the prisoner in his affidavit, only alluded to it in one or two 
publications. The editors did not continue to call public attention to 
it. No threats appear to have been made against the prisoner. It is 
not shown that any serious portion of the community are hostile to 
him. In fact, there is nothing in the evidence that would justify me 
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in entertaining the supposition that the prisoner cannot have a fair and 
impartial trial in this county. I therefore deny the motion for a 
change of venue. 



HALLECK, ExECTJTOE, vs. GUY. 

Fourth Judicial District Court, August 1857. 

Judicial Sales^-Statutb of Fkauds — ^New Trial. 

A party cannot rely on a motion for a new trial, upon the fact that a sale of real estate 
is void because it was not in accordance with the statute of frauds, when that 
objection was not taken at the trial, or pleaded in the answer. 

The section in our statute of frauds referring to auction sales applies only to personal 
property ; a memorandum of the sale of real estate by the auctioneers, properly 
subscribed, will bind both parties. 

Judicial sales are not within the purview of the act ; and sales by the Probate Court, 
when confirmed, are regarded as judicial sales. A party wishing to object to the 
validity of a sale by the Probate Court, has the opportunity when the motion 
comes up for a confirmation of the sale. 

At the sale of real estate, part of the property of the late Captain 
Folsom, which took place last November, under an order of the Pro- 
bate Court of San Francisco County, defendant became purchaser 
of certain lots. With the exception of two lots, Guy held mortgages 
on the entire quantity so bought, for money loaned in 1854. Suit 
was brought by the executors of Folsom, for $15,850, the amount of 
sales. On the 20th of May last, a decree was entered up against 
the defendant, directing him to make a credit of $15,460 on the 
mortgage, and directing the payment in cash of the further sum of 
$400, the amount of purchases on property not covered by the 
mortgage. A motion vas made for a new trial, and argued and sub- 
mitted on the 27th of June. 

F. Billings and G. Tale, for plaintiffs. 
Whitcomb, Pringle ^ Felton, for defendant. 
Hagbr, J. — Denied the motion, and stated, the ground relied upon 
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on the motion for a new trial, namely : that the sale by the executors 
was void, because it was not in accordance with the statute of frauds, 
was not taken on the trial, nor set up in the answer, and ought not to 
be entitled to much consideration. Although the section in our 
statute in regard to fraudulent conveyances and contracts, relating 
to auction sales, applies only to personal property, yet it has been 
frequently held, under statutes substantially the same as ours in 
principle, that sales of real estate made by an auctioneer, at public 
auction, and properly subscribed by him, is a suflBcient memoran- 
dum within the meaning of sections eight and nine of our Act. 
The decisions are based on the principle that the auctioneer is the 
agent, both of the vendor and vendee. It is also a recognised 
principle that judicial sales are not within the jvorview and mean- 
ing of the Act. The sale in this case having been made at pub- 
lic auction^ under the direct order of the Probate Court, and after- 
wards confirmed by that Court, must be regarded as a judicial sale, 
and bindmg upon all the parties thereto, unless set aside upon proper 
and sufficient exceptions to its cnfirmation ; so that an agreement in 
writing, signed or subscribed by the parties, was not necessary. In 
this case the defendant, Guy, had an opportunity to object to the 
confirmation of the sale by the Probate Court ; if he did not do so 
it is his own fault. New trial denied. 



GOODRICH vs. GREEN. 

Fourth Judicial District Court, August, 1857. 

Foreign Judgments — Service op Process. 

The Act of Congress providing that judicial records of one State shall hare faith and 
credit in all courts within the United States, does not preclude inquiry into the 
jurisdiction of the courts where they are rendered. 

Unless the court, when judgment was rendered, obtained jurisdiction of the person of 
defendant it is of no efficiency in this State. 

The facts are fully reported in the opinion, the cause having been 
tried by the Court. 
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Wade ^ Flower, for plaintiff. 
Thamjpson ^ Irving, for defendant. 

Hager, J. This action, according to the complaint and record 
evidence, is brought to recover the amount due upon a judgment ob- 
tained by plaintifife oft the 5th of March, 1855, in the Sixth District 
Court of New Orleans, Louisiana, against " A. P. Green, John McGe- 
hen and Seddall, Green & Co., in solido." Defendant by his answer, 
among others, makes the following defenses : First — Mil tiel record. 
Second — He was not sei ved with process in, and had no notice of the 
suit in which judgment was rendered ; nor did he appear by attorney 
or otherwise in defense of the same. 

The petition of plaintiffs, as disclosed by the record, states that the 
firm of SiddaU, Green & Co., was composed of A. P. Green & John 
McG-eehee ; the citation, (process for appearance,) was issued Febru- 
ary 3d, 1855, and was served by the sheriff, as appears by his return, 
on " defendants, through J. 0. Magee one of the firm, personally," 
and defendants having made no appearance or answer, default and 
judgment was entered. There is some inaccuracy in the record that 
cannot well be explained. The service of the citation appears to have 
been made on J. 0. Magee, as one of the firm, the petition gives the 
name as John, Mc Greehee, and the judgment is entered against John Me- 
Creehen; yet, I suppose one and the same person is intended to be 
mentioned. Now, although under the law of Louisiana the service of 
process upon one member of a firm, may be sufficient to give jurisdic- 
tion — yet, I think it questionable, if exception was made, whether a 
court under any system of jurisprudence, would have held the return 
of the sheriff sufficient evidence of service of the process upon the 
defendants mentioned in the petition. The orthography is very differ- 
ent, and there is not idem sonans in the pronunciation. 

It is also m proof that the defendant here sued arrived in the City 
of San Francisco about the 21st of December, 1854, and has not been 
beyond the limits of this State since that time. I am of opinion that 
plaintiff cannot recover upon the record alone, and that judgment 
should be entered for defendant. 

The Act of Congress made to carry out Section 1, Article iv. of the 
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Federal Constitution, providing that the judicial records of one State 
shall have the same faith and credit in all courts within the United 
States, as in the courts of the State whence they are taken, does 
not declare the effect of such judgments, nor preclude inquiry into the 
jurisdiction of the courts where they are rendered. By the record 
introduced, I think it doubtful if the court in Louisiana had jurisdic- 
tion of the person of either of the defendants in the original action, 
there is no proof or pretense that defendant Green was either served 
with process personally, or appeared in that suit. The court, there- 
fore, had no jurisdiction of his person, and unless it obtained jurisdic- 
tion, both of the cause and the person, the judgment, as to him, has 
no efficacy in this State. Many of the authorities pronounce it a 
nulhty. 

Among the numerous decisions I will refer to the following : 7 New 
Hamp. 257, 11 New Hamp. 299; 1 Mass. 401-9, Mass. 462, 6 Pick. 
354, 232, 4 Met. 333 ; 8 Cowen R. 292, 311, 6 Wend, 447 ; 4 Conn. 
380, 6 Conn. 508. 17 Conn. 500 ; 7 Watts and Sear. 447, 2 McLean 
473, 511, 2 McMullan 162 ; 3 Ala. 552, 4 Scam, 536, 3 Gilman 197 ; 
13 Ohio 209. 6 Iredell 14. 

A finding may be drawn for defendant according to the views indi- 
cated. 



MOORE vs. ARRINGTON. 

Fourth Judicial District Court, August, 1857. 

Foreign Judgments — Copabtnerships. 

After the dissolution of a partnership one partner cannot, without special authority, 
authorize an appearance for the other partner in a court of Justice ; nor can ser- 
vice of process upon one of the partners of the late firm give jurisdiction to enter 
judgment against the other. 

The facts of the case are reported in the opinion. 

Wade ^ Flower, for plaintiff. 

EaigU ^ EdigU, for defendant. 
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Hager, J. — This action is brought to recover the amount of a judg- 
ment obtained by plaintiffs on the 18th of Feb., 1853, in the Second 
District Court of New Orleans, La. against EUiott Robbins, and Nich- 
olas 0. Arrington " individually, and also the commercial firm of Rob- 
bins, Arrmgton & Co." 

Defendant by his answer makes defense : 

1st. Mil tiel record; 2d Not served with the process, and did not 
appear or defend in the original suit in which judgment was rendered, 
etc. 

By the exemplified record introduced in evidence it appears that in 
the original suifthe process for appearance was issued April 26th and 
served April 27th, 1853, on Robbins, (Arrington does not appear to 
have been served) ; that an answer was put in by an attorney for Rob- 
bins, Arrington & Co., and that he did not appear at the trial. 

The testimony discloses, that prior to the commencement of the suit 
the firm of Robbins, Arrington & Cp. had dissolved, and Arrington 
had left the Stjtte of Louisiana, and gone to this State ; that the attor- 
ney who put in the answer is dead, and was retained by Robbins 
alone, to make defense for him, and was not in any way personally 
employed by Arrington. 

After the dissolution of the partnership, Robbins could not, without 
special authority, have authorized an appearance for Arrington, even 
if he had attempted to do so ; nor could the service of process upon the 
former give jurisdiction to enter judgment against the latter. 

Haslet vs. Street, 5 McCord, 311 ; Lobmis vs. Paones, Harper, 
470 ; 5 Stew, and Port., 293 ; 4 Porter, 181 ; Mordon vs. Wyer, 
6 M. and Granger, 278 ; Crane vs. French, 1 Wend., 311. 

For the reasons stated in the case of Groodrich vs. Oreen, page 168, 
the court in Louisiana had no jurisdiction of the person of the defend- 
ant in the original suit, and it is of no efiicacy in this State. 

Finding and judgment for defendant ordered. 
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PARKS vs. ALTA TELEGRAPH COMPANY. 

Sixth Judicial District Court, July, 1857. 

Telegraph Companies. 

Telegraph Companies must be regarded as common carriersyof messages, and subject 
to most, if not all, the provisions of the common law of carriers. 

It seems that a Telegraph Company will be held liable. for damages, upon the wrong- 
ful transmission of a message. 

The facts are fully reported in the opinion vrhicli was delivered upon 
the demurrer to the complaint. 

G-. Cadwallader, for plaintiff. 

Hartly ^ Carter, for defendant. 

MoNSON, J. — It appears from the complaint in this case, that de- 
fendants are engaged in transmitting messages, by telegraph, between 
Mokelumne Hill, and the city of Stockton, for which they charge and 
receive a certain pecuniary consideration. Plaintiff alleges that on the 
7th day of October last, the defendants, in consideration of a sum of 
money paid to them, received from plaintiff a message, at the Moke- 
lumne Hill Office, and agreed to deliver the same at Stockton with 
promptness and dispatch. The complaint then charges a breach of 
this contract ; alleges negligence on the part of the defendants, and a 
loss in consequence to plaintiff of $2000. The defendants have de- 
murred to the complainit and deny their liability. 

How far telegraph companies are liable for a violation of their con- 
tract in the delivery of messages, has, as yet, I believe, never been de- 
cided ; or if decided, not reported. I have been unable to find a re- 
ported case in which the question has been examined. This is un- 
doubtedly owing to the fact that Telegraph Companies are but of re- 
cent date. 

In a work entitled Shafiher's Telegraph Companion, is published the 
answers to questions propounded by Mr. Shafiher to telegraphic and 
scientific gentlemen in Europe. Question No. 62, page 178, reads, 
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"Have you ever paid damages by errors in messages, and has the re- 
sponsibility ever been tried at law, and if so, please give the case." 

It is answered by Edward B. Bright, Esq., Secretary of the English 
and Irish Magnetic Telegraph Company, Liverpool, England. He 
says (see page 213): "We have never lost damages in any court. — 
The question of responsibiUty has 'been occasionally tried. The most 
recent case is one in which the British Telegraph Company were im- 
plicated. 

" A manufacturing firm in Paisley having lately sent a message by 
telegraph to their London agent, ' Return all printed squares above 
five shillings,' and the message having been delivered with the word 
' scarfs ' substituted for ' squares,' which led to two days delay in the 
squares arriving in Paisley, the manufacturer brought a small debt act- 
ion against the Telegraph Company and their agent for £12 damages, 
as loss sustained by them in consequence. The defendant denied har 
bihty, pleading the message order as a special contract, which contained 
a condition declaring that they would not be liable for mistakes. The 
sherifi" took the case under advisement for a week, and then pronounc- 
ed his decision sustaining the defense. 

"Legal advisers, as a rule, do not Uke bringing forward such cases 
in the face of such conditions subscribed to by their chents upon the 
company's paper. 

"I consider," says Mr. Bright, " that a claim cannot be well estab- 
lished, except in a case of a repeated or insured message, as a claim- 
ant would be met with, ' why did you not insure if your message was 
of such consequence,' seeing that the company has a special provision 
for such cases. And in case of any mistake, or non-dehvery of an 
insured message, the company would be willing to pay, upon proof, 
without going to law." 

It will be seen that Mr. Bright admits the liability of telegraph com-' 
panies in England, in the case of any mishap, or non-delivery of an 
insured message, and the reason given why they are not Uable in the 
case of an uninsured message is, because it is expressly stipulated by 
the company, and subscribed to by the party sending the message, that 
the company shall not be liable ; it is made a part of the contract. In 
the absence of such a condition, I think the company would have been 
held hable. The defendants here hold themselves out to the public as 
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prepared to receive, transmit and deliver all messages between Moke- 
Jumne Hill and the city of Stockton ; it is their public business and 
employment ; they demand and receive a large compensation for the 
service rendered, and it receives its value alone from its accuracy and 
dispatch. Great trust and confidence have to be placed in the compa. 
ny by those transmitting messages, and their mala fides would be dif- 
ficult of detection. As a legal consequence, then, must they not be 
regarded as common carriers of messages, and subject to most, if not 
all, the provisions of the common law applicable to caniers? The 
ofiice of Post Master was an ancient common law office, exercisable by 
any and all persons, and against whom any person had his remedy for 
any damage that happened through their default. The common law 
knew no distinction in respect to the liabUity of a common carrier be- 
tween a letter and any other thing. A private Post Master was pre- 
cisely in the situation of any other carrier. [Angell on carriers, pp. 
118, 103 and 112.] ' 

I must overrule the demurrer, with leave to defendants to answer 
within ten days upon payment of costs. 



LEE vs. EVANS. 
Tenth Judicial District Court, July, 1857. 

CONVETAlfCE OF ReAL ESTATE. 

A grantee in a deed, absolute upon its face, cannot invalidate his own title, except on 

the ground of fraud, accident or mistake. 
Parol evidence is inadmissable to contradict or deny the legal import of a written ir. 

strument. 

The Opinion embraces the principal facts of the case. 

S. J. Field, for plaintiff. 

Bryan ^ Filhins, for defendant. 

BAKBOim, J. — First, Richard B. Lee, the plaintiff, on the 14th day 
of January, 1867, loaned to the defendant, 0. M. Evans, the sum of 
five thousand dollars — at least the defendant acknowledges to have re- 
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ceived this sum of money from him on that day. At the same time 
defendant executed and dehvered to plaintiff a deed, with covenants 
of general warranty to a house and lot in the city of Marysville. This 
deed is absolute upon its face, and conveys the fee without any condi^ 
tion whatever. 

Second, the defendant admits in his answer^ that he borrowed the 
money of the plaintiff for the period of six months, for the hire of which 
he was to pay him an interest of three per cent, per month, and this 
he performed for the space of six months, and then refused to pay any 
further. 

Third, defendant at the time of getting the money and making the 
deed, had before then given a lease of the house and lot to other par- 
ties ; and on the 21st of April, 1856, he assigned the article of lease 
to plaintiff, who has since, through his agent, collected the rents and 
otherwise exercised acts of ownership. It is proved that the plaintiff 
accepted the deed, and that it was duly acknowledged and recorded at 
his request. 

These comprise the chief facts in this singular case : not another 
instance can I find in all the Reports which I have examined, or in 
any of the elementary works, where the grantee in a deed absolute 
upon its face, has attempted to invalidate his own title. The plaintiff 
in his bill avers that the deed was made to secure him in the payment 
of $5000, which the defendant borrowed, alleging that it was given 
only as a mortgage, and prays that it may be foreclosed. The defend- 
ant in his answer admits that there existed a parol defeasance to a cer- 
tain extent, but contends that as it was a conditional sale, he, by a 
verbal arrangement with plaintiff, waived his right to redeem — placed 
plaintiff in possession, thereby making the sale in point of fact. 

Judge Bronson, in the case of Webb vs. Wright, 1 Hill, 606, where 
he delivered a dissenting opionion, says he "never will be reconciled 
to the doctrine, that an absolute deed can, at law, be turned into a 
mortgage by parol evidence, nor that it can be done in equity, except 
on the ground of fraud, accident or mistake." It is very clear in the 
case at the bar that none of these exceptions to the rule existed. — 
Evans gave just the kind of deed he intended, and Lee received and 
accepted what he had demanded before he paid the money. Judge 
Bronson (than whom there is none more eminent at this day,) con- 
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tends, with great ability, for the correctness of the doctrine that " parol 
contemporaneous evidence is inadmissible to contradict or vary the 
terms of a valid written instrument. " 

If the converse of this proposition be true, then there would be lit- 
tle safety in the enjoyment of a man's land, house or habitation ; that 
solemnity which attends a contract made in the relation to the sale of 
real estate that secures the blessings of home and independence, would 
be done away with, and the tenure made to depend in a great degree 
upon the fraU memory of witnesses. Chancellor Kent held that there 
was no rule of evidence better settled than that which declares parol 
evidence inadmissible to contradict or substantially to vary the legal 
import of a written instrument. Stevens vs. Cooper, 1 John. Chy. 429, 
and Grreenleaf Evd. sustains the same rule in Vol. 1, Sec. 275> 276, 
277 and 278; Story's Equity, section 1631, Phillips' Evidence, 1st 
Vol. p. 648, 566, 2d Starkie, 544, 550. I must admit, however, that 
many learned Judges have of late held differently. Among them are 
some of the modem New York Judges, including Chancellor Walworth 
and Justice Cowan. It is true that this rule does not apply to third 
persons, but only to such as are parties to the same instrument. Plain- 
tiff's counsel relies upon a decision of the Supreme Court U. S., in 1st 
Howard, 127. The facts in that case bear but httle similarity to those 
in this. In the former the sale was absolute And unconditional, yet 
there was a written defeasance, in the way of a bond, for the consid- 
eration of money, and a joint ownership, with a long unsettled account 
of former sales appertaining to the estate conveyed. In the present 
case, Lee took no note, bond or other evidence of debt, and he did 
that which I think concludes the whole case, by going uilo the possess- 
ion of the property and now retaining it, with the full consent of Ev- 
ans. 

As I have said, the books do not afford an instance where a grantee 
has filed a biU with the view of having his property, conveyed him, 
declared of less estate and dignity of title than it purports to be upon 
the face of the deed ; though cases are numerous wherein the grantor 
has brought his suit to have a deed decreed to be a mortgage, on prop- 
er allegations, or by creditors, where the estate conveyed was in fraud 
of their rights. After a careful consideration of all the authorities 
within my reach, I am of the opinion that it is contrary to the spirit 
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of the statutes of fraud, of the maxims of common law, and of public 
poHcy, to allow parol e-vddence to construe the language of a deed, or 
other speciahty. I think in this case the plaintiff has. accepted title, 
both under the conveyance and by his subsequent acts, and further 
that he is estopped by tiie recitals in the deed. 

It is therefore ordered and adjudged that the bill be dismissed at the 
plaintiff's costs. 



LUNING vs. GORHAM. 

Twelfth Judicial District Court, August, 1857 . 

Place gf Trial. 

The place of trial in an action for foreclosure is determined by the county, and not by 
the Judicial District of the Judicial Court in San Francisco county. 

This was an action to foreclose a mortgage. The land is situated in 
the Fourth Judicial District, and this action is brought in the District 
Court of the Twelfth Judicial District. Both Districts are in the 
county of San Francisco. The Fourth Judicial district comprises aU 
that part of San Francisco county north of Bush, Kearny, and Clay 
streets, and the Twelfth Judicial District all that part south of Bush, 
Kearny, and Clay streets, and San Mateo county. A demurrer was 
put in to the complaint, on the ground oi want of jurisdiction in the 
Court. 

Bowman ^ Gray, for plaintiff. 

a. F. ^ W. H. Sharp, for defendant. 

Norton, J., held that, according to sec. 18 of the Practice Act, 
actions for foreclosure of mortgages of real property shall be tried in the 
county in which the subject is situated ; and as the land is situated in 
the county of San Francisco, the plaintiff should bring his action before 
one of the District Courts of that county. Inasmuch as there are two 
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District Courts in the County, the Act does not intend to confine a 
party to a Judicial District, but only refers to the County. The Con- 
stitution prohibits the division of a county for legislative purposes, but 
does not prohibit the establishment of several District Courts in the 
same county. 



TRAVERS vs. TRAVERS. 

Twelfth Judicial District Court, August, 1857. 

Divorce — Residence — Desertion. 
t 

If the husband should desert the wife she is entitled to select her own domicil, and it is 
required of her to obtain a residence of sufficient time in this State to sue for a di- 
vorce. She cannot claim her husband's residence here as her own, if it appear that 
she has selected another for herself. A want of support on the part of the husband 
must be proved to be wilful, and not merely the naked fact of neglect. 

This was an action brought for divorce by the wife against the hus- 
band, on the ground of desertion and neglect to support. The facts 
are, that plaintiff and defendant being married, resided in Buffalo, New 
York ; that during marriage they separated, apparently a mutual 
desertion, and the wife went to St. Louis, Missouri, to reside, and the 
husband came to California many years ago. She arrived in Califor- 
nia in March, 1857, and in April filed this bill. 

The referee found the fact of desertion true on the part of the hus- 
band as averred in the complaint, for three years previous to the brrag- 
ing of this action. 

Fabens ^ Tracy, for Plaintiff. 
Defendant not in court. 

Norton, J., held that the facts p this case were directly the oppo- 
site of the facts in the case of Wilkinson vs. Wilkinson, decided this 
term (p. 162.) In this case it appears tha,t after the desertion by the 
husband, the wife selected a domicil for herself in St. Louis. This 
she was authorized to do under the authority of the case of Moffat vs. 
Moffat* (not reported.) It will then be necessary for the wife to 

*This case was decided by the Supreme Court. 

12 
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reside in California six months before she can maintain an action of 
this nature. It is also found in the report of the referee that the hus- 
band failed to support the wife. This is not sufficient, as there is no 
proof that the wife ever made any demand for support, or that the hus- 
band knew that she was in need of it. She appears to have had the 
means of supporting herself. The fact must be wilful on the part of 
the husband, and such facts or circumstances must be shown as will 
authorise the conclusion that the refusal to support was wilful on his 
part. The divorce is refused, however, on the ground of residence. 



ELLIOTT vs. JEWETT. 

Twelfth Judicial District Court, August, 1857. 

Supplementary Proceedings. 

In supplementary proceedings the referee should not order a party to pay the amount 
of a note over to plaintiff, but should compel the delivery of the note. 

This was a motion to set aside the report, of a referee who was ap- 
pointed on proceedings supplementary to execution, and who duly 
examined J. M. Jewett, a brother of the defendant, and reported that 
he was indebted to the plaintiff in the amount of a promissory note due 
his brother, and ordered him to pay the amount to the plaintiff, but 
made no report as to where the note was, or into whose hands it could 
be traced. 

J. Clarke, for plaintiff. 
Thornton, for defendant. 

Norton, J., held that the report of the referee should be set aside 
for error, as he had no power to order a maker of a promissory note 
to pay over the proceeds to a plaintiff, when, in point of fact, the note 
itself may be in the hands of an innocent party. The proper course 
is, for the referee in such proceedings to trace the note itself, and then 
order the note to be given over, provided the defendant has an inter- 
est in its result. Any other rde than this would work mischief and 
prevent the legitimate end of this provision of our statute. 
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ROBINSON vs. COADY. 

Twelfth Judicial district Court, August, 1857. 

Consideration — Demand. 

What constitutes a promise to pay, in a written obligation. When a promissory note is 
payable at a particular place in this State, payment must be demanded there. 

This is an action on Wo obligations, one of which is in the words and 
figures following, to wit : 

" Due Wm. H. Robinson & Co. two hundred and two dollars, value 
received. 1202. Stockton Jan'y 28, 1850. (Signed,) R. Coady." 

The other was a promissory note in the usual form, and was payable 
at the store of Mackintosh & Co., but the complaint fails to aver that 
it was presented at the store of Mackintosh & Co. for payment at the 
time when it became due and payable, but there is a general averment 
as to both, that payment was duly demanded. 

Defendant demurred to the complaint on the grounds, — 

1st. That the first obligation set forth was not a promissory note in 
the purview of the law, and the complaint should therefore aver a valid 
consideration. 

2d. That as to the second obligation the complaint should have 
averred a demand at the place where the note was payable. 

M. F. Fur man, for plaintiff. 

E. Casserly, for defendant. 

Norton, J., held that he should have to consider the first obligation 
sued on as a promissory note, although he was surprised to find so lit^ 
tie authority upon the question, where such instruments as this are so 
common. The case of Mussel vs. Whipple, 2 Cowen 135, approved 
in the case of Luquee vs. Prosser, 1 Hill 256, is the only case direct- 
ly in point, and it was there held that a due-bill in this form substan- 
tially, was a promissory note within the statute. 

As to the obligation to the second note, it is error not to aver de- 
mand of payment at the place where the note was made payable, as 
decided by our Supreme Court in Wild vs. Van Valkevhurgh, January 



180 DISTRICT COURT REPORTS. 

Bobinson vs. Coady — King vs. Murphy. 

Term, 1857. A general averment of a due demand is not sufficient 
where a special demand is necessary. 

The demurrer is overruled as to the first cause of action, and sus- 
tained as to the second, with leave to amend upon payment of costs. 



KING vs. MURPHY. 

Fourth Judicial District Court, August, 1857. 
Public Officers — Assault and Battery. 

A constable acting as a public officer, has a right peaceably und without force, to enter 
premises in the, discharge of his duties in serving his writ of attachment. 

Having attached property in certain premises, he is entitled to visit it unmolested, in 
order to maintain his (\ustody, and he is at liberty to remove the property. 

Action to recover 110,000 for alleged injuries suffered by plaintiff 
by reason of an assault and battery committed by defendants. The 
complaint sets forth the following allegations : On the 3d day of April 
last, plaintiff, who is constable of the Second District, received a writ 
of attachment issued out of the Justice's court in a suit where defend- 
ant, Murphy, was plaintiff, and one Freeman, defendant, and in pur- 
suance of such writ plaintiff took possession of the goods of said Free- 
man, with his consent, he having surrendered to King the keys of his 
house. That on the 9th day of April, while he was in possession of the 
property, defendants, with force and arms did seize and strike plaintiff 
with a metallic head or stick called a " Billy," and with great force did 
beat plaintiff and knock him down, and while down the defendant struck 
the plaintiff with the said instrument known as a " Billy." It is alleged 
that the plauitiff was by said beating rendered prostrate and insensible 
and that defendant did then and there choke the plaintiff, and tore and 
injured his clothes to the amount of fifty dollars. By means of all 
which plaintiff was confined to his bed for the space of nine days, and 
during that time and subsequently suffered great pain and distress, and 
was hindered and wholly disabled from transacting his daily business 
and was forced to lay out the sum of eighty dollars for medical atten- 
dance. 

Defendant admiis most of the allegations of the complaint, but denies 
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the assault and battery, and alleges that if he did commit any upon 
plaintiff, he committed it in defending himself against an assatilt first 
committed upon him by the plaintiff. 

The evidence introduced by plaintiff showed defendants to be own- 
ers of property on Stockton street, between Vallejo and Green streets, 
worth between 14,000 and |5,000, and a portion of it was leased to a 
colored man named Freeman. This tenant having gone in arrear for 
rent. Murphy commenced an action in the Justice's court of the Second 
District for its recovery, and the attachment issued was put in the 
hands of King. 

The latter levied upon the property, left it in the premises, locked 
them, and took the key ; it appeared that, some days subsequently, the 
constable returned to the premises and commenced removing the prop- 
erty. 

At this moment. Murphy seeing a chair passing out and discovering 
the presence of King, interfered for the purpose of ejecting him from 
the house. A rencontre took place, and several witnesses for the plain- 
tiff and defendant testified, though very differently, as to the circum- 
stances of the conflict and the manner in which it commenced. It 
appears, however, that the plaiatiff received several severe contusions 
and bruises. 

T. 0. Sawbly, for plaintiff. 

G-eo. F. James, for defendant. 

Hager, J., after explaining the admissions and allegations made by 
the pleadings, and referring to the testimony applicable thereto, stated 
that a constable had a right peaceably and without force, to enter 
premises for the purpose of executing a writ of attachment ; that he 
might also after a levy was made and with the consent of the tenant 
legally in possession, leave and lock up the property on the premises ; 
and by virtue of his writ and levy he could afterwards legally revisit 
the premises, and, if he saw fit, remove the whole or any portion of the 
property to another place. He is liable personally and also upon his 
official bond, for its safe keepmg, and he is also responsible for illegal 
and unauthorised acts, and it should be left for him to judge what is 
best for the safety of the property, unless the party for whom he acts 
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gives directions by -whicli he may be relieved from liability. These 
oScers are also conservators of the peace in their respective townships, 
and if they are attacked or molested whilst in the legal performance 
of their duties, they have power to arrest the aggressor and call upon 
the bystanders for assistance. Public officers should be protected in 
the performance of all duties imposed upon them by law. If an illegal 
and unjustifiable attack has been made upon the plaintifif whilst in the 
legal performance of his official duties, he is entitled to compensation 
by action for the damages sustained. 

The damages in such cases are not confined merely to the corporal 
injury sustained by plaintiff; but if the jury should find for him, they 
are at liberty to award' such exemplary damages as in their judgment 
the circumstances of the case may require. 

The jury found for plamtiff, f 750. 



DANA vs. STANFORD. 

Twelfth Judicial District Court, August. 1857. 
Creditor's Bill — Execution. 

The original remedy by creditor's bill is not impaired or superseded by the provisions 
of the statute regulating proceedings supplementary to execution. 

Where a defendant confesses that he has no property, there is no necessity for an exe- 
cution at all, as it would then be utterly useless. 

In this case, the plaintiff, a judgment creditor of Samuel Deitz, filed 
a complaint in the nature of a creditor's bill to set aside an assign- 
ment made by Deitz to Stanford Brothers, and to have certain prop- 
erty and assets apphed to the payment of his judgment. 

The complaint shows that the plaintiff's judgment was for 
$3,602.50, recovered in the Twelfth District Court on the 6th day of 
June, 1857 ; that execution issued to the sheriff on the same day : 
that the sheriff after making diligent search and inquiry for property 
of Deitz, on which to levy said execution and make the money therein 
specified, was unable to find any property, and afterwards, on the 11th 
day of June, 1857, he, the sheriff, returned the execution nulla hona. 
It also alleges that on the 18th of April last, and after the plaintiff's 
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debt was contracted, said Deitz was carrying on a large business in 
San Francisco and Sacramento, and owned property of the value of 
f 40,000 which he assigned and transferred to Stanford Brothers ; 
that at the time of this transfer, Deitz was in failing circumstances, 
and that Stanford Brothers were among his creditors, and that the 
property so transferred constituted all Deitz's property ; that such 
transfer was made for the purpose of preferring Stanford Brothers ; 
and that Deitz retained an interest in the property ; and that the 
transaction was made to huider, delay, or defraud the other creditors 
of Deitz, and especially the plaintiff. The plaintiff therefore prayed 
to have the assignment set aside as fraudulent and void, as against 
him, and to have a sufficient amount of property appUed to the pay- 
ment of his judgment. 

The defendants, Stanford Brothers, demur to the complaint on the 
following grounds : 

1. A creditor's bill is not allowable in this State, the Legislature 
having provided an adequate remedy by proceedings " supplemental to 
execution." 

2. The action is premature, the execution having been returned 
by the Sheriff, after having been in his hands only five days. 

3. The complaint should have set forth the particular assignment, 
so that the court could judge whether it was fraudulent or not. 

S. M. Bowman, for plaintiff. 

Crockett ^ Page, for defendant. 

Norton, J. — It has been held by this, court, and also by the Su- 
preme Court, that the original remedy by creditor's bill, in cases like 
this, is not impaired or superseded by the statute allowing certain pro- 
ceedings supplementary to execution, the statute being cumulative to 
the original chancery remedy. This is not a biU for discovery. The 
complaint shows that all the property of the debtor was assigned to 
Stanford Brothers, and mentions the particular property, and shows 
that Deitz had no other property. 

There can be no objection to the complaint on this ground. 

The defendant's counsel cites some authority in New York showing 
that a creditor's bill cannot be maintained until after execution has 



184 DISTRICT COURT REPORTS. 

Dana vs. Stanford — ^Roop vs. Humphreys. 

expired ; but those cases were cited under a particular statute in that 
State, and are not applicable to a case like this. It is stated in the 
complaint that the debtot has no property in his hands whatever, and 
that it has all been transferred to Stanford Brothers. This being con- 
fessed by the demurrer, there was no necessity for an execution at all, 
as the effort to pursue the debtor's property under such circumstances 
was utterly useless. The Supreme Court, in a recent case, has decid- 
ed that a creditor's bill may be maintained in some cases before judg- 
ment. 

The complaint states that this assignment was made to prefer cred- 
itors. If so, it was fraudulent as to the plaintiff. It also shows that 
the debtor retained an interest in the property assigned, and if so, the 
assignment was void on this ground also, and there was no necessity 
for setting out the particular agreement or instrument by which the 
assignment was made. 

The demurrer is overruled with leave to defendants to answer, by 
paying costs. 



ROOP vs. HUMPHREYS. 

Twelfth Judicial District Court, August, 1857. 
Malicious Arrest — Demurrer. 

In an action for maliciously arresting plaintiff in a civil suit, the complaint must shoW, 
either a termination of the former suit in favor of present plaintiflF, or his discharge 
from the arrest by order of the judge. 

Roop complained that Humphreys in a civU action in the same court 
in which Humphreys was plaintiff and Roop & Roop defendants, 
" wrongfully and without legal cause or justification," procured from 
Edward Norton, judge of said court, an order of arrest commanding 
the sheriff to arrest this plaintiff and hold him to bail in $1175 ; that 
Humphreys caused plaintiff to be arrested under said order, and im- 
prisoned for twenty-one hours, and until plaintiff was obliged to give, 
and did give bail in said action, — whereas Humphreys at, &c., "had 
no just cause nor legal authority for said proceeding against plaintiff." 
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That plaintiff was greatly injured and had to expend |200 in pro- 
curing his release. 

Damages laid at $3,000. 
General demurrer. 

Campbell ^ Pratt, for plaintiff. 

J. Clarke, for defendant. 

Defendant's points : 

1. That there is no malice shown. 

2. That there is no want of probable cause shown. 

3. That there is no termination of the original action shown. 
Defendant cited, 2 Chitty, PL, 600, notes ; 3 PhiU. Ev., 265-260 ; 

2 Greenleaf Ev., Sec. 454-5-7, 449 ; 1 Greenleaf Ev., Sec. 78 ; 
Boyce vs. Brown, 7 Barb., S. C. R., 84 ; Russell vs. Clapp, 4 How. 
Pr. R., 374 ; Matoon vs. Eder, 6 Cal. R., Jan. T. 

Demurrer sustained with leave to amend. 

Amended complaint set out that defendant " maliciously, and with- 
out any reasonable or probable cause," caused plaintiff to be arrested 
under process issued in a civil suit, setting out fully, facts to show malice 
or want of probable cause — ^biit is silent as to termination of first suit 
or discharge of plaintiff from the arrest. 

General demurrer. 

Defendant rehes on complaint not showing termination of first suit, 
or discharge of plaintiff by order of the court or judge, and cites : — 
6 Wendell, 418 ; 7 Cow., 715 ;' 2 Selwyn., N. P., 1067 ; 20 Barb., 
S. C. R., 441 ; 7 Cow., 715 ; Mattoon vs. Elder, 6 Cal. Jan. T. 

Plaintiff cited, 16 M. & Welsby, 200, Daniel vs. Fielding, and con- 
tended that under a practice of arrest and bail, by statute in England, 
similar in substance to that of California, the old common law rule 
requiring a termination of suit to be shown, was there abrogated and 
no longer necessary. 

Norton, J. — Sustained the demurrer, and decided that under the 
practice act of California, it was essential to show either a termina- 
tion of the original suit favorably to defendant, or his discharge by 
order of the court or judge. 
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BAGLEY vs. EATON, Adm. 

Fourth Judicial District Court, August, 1857. 

Lost Instrumbsstt — Affidavits. 

Affidavits, offered to prove the loss of an instrument, are admissible to lay the founda- 
tion for secondary evidence, but are not allowed to prove the instrument itself. If 
they go beyond the proof of the loss and attempt to explain the contract, they 
are so far inadmissible. 

Where promissory notes were given to the maker by the payee, and destroyed by the 
maker with the payee's consent, the payee should conclusively show that the notes 
were not paid. 

This was an action to recover 114,000, balance alleged to be due on 
three promissory notes made on the 22d March, 1851, by Grove C. 
McMickle, and payable to Bagley & Sinton. The notes were to bear 
interest at -five per cent, per month ; and were afterwards assigned by 
Sinton to Bagley. 

Plaintifis introduced and read in evidence the two following affidavits, 
to show the destruction of the notes, and to lay the foundation for 
proving their contents by secondary evidence. 

David T. Bagley, the plaintiff in the above entitled action, being 
duly sworn, says : On the 22d day of March, A. D., 1851, Grove C. 
McMickle made and dehvered to the firm of Bagley & Sinton three 
promissory notes of that date, described and referred to in a certain 
instrument in writing of that date, signed by this plaintiff and R. H. 
Sinton and Grove C. McMickle, and acknowledged before J. P. Haven, 
Notary Public ; that said notes remained in the possession of said 
Bagley & Sinton for some time after their maturity, and in the demand 
for the same said Bagley & Sinton had been very lenient and indul- 
gent to said McMickle, and had resorted to no legal proceedings to 
collect the same ; and that said McMickle had repeatedly requested 
said firm not to sell or negotiate said notes, and fearing a negotiation 
to some person who might be more rigorous in the collection of the 
same, the parties all together, viz ; said Bagley, Sinton and McMickle, 
consented and agreed that said notes, for the sole purpose of prevent- 
ing their negotiation into the hands of some other party, or of their 
getting into the market, might be destroyed, and believing also that 
the rights of the parties would remain the same as before the destruc- 
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tion ; and the said notes were tten and there, to \nt : about the 15th 
day of August, A. D., 1852, torn up into small pieces and thrown 
away in the presence of all the parties. That said destruction was 
done for the purpose aforesaid, and by the agreement of the parties 
was not to affect the right of the said Bagley & Sinton to recover on 
said notes, and with full intent on the part of all the parties that the 
rights of the parties should be as if the notes had continued to exist. 
Ricluird H. Sinton, being duly sworn, deposes and says : That on 
the 22d day of March, A. D., 1851, Grove 0. McMickle made and 
delivered to the firm of Bagley & Sinton (then composed of the plain- 
tiff and this affiant,) three promissory notes of that date, being the 
same referred to and described in a certain instrument of writing of 
that date, executed in duplicate by said Bagley and McMickle and 
this affiant under their respective hands and seals, and acknowledged 
by them respectively before J. P. Haven, a Notary Public, on the same 
day. That said notes remained in the possession of said Bagley & Sin- 
ton for some time after their maturity, and that, in the demand for the 
same, said Bagley & Sinton had been very lenieijt and indulgent to 
said McMickle, and had resorted to no legal proceedings to collect the 
same, and that said McMickle repeatedly urged said firm not to sell 
or negotiate the said notes, as he feared a negotiation to some person 
who might be more rigorous in the collection, and believing he had a 
claim for indulgence on said firm, and having a great objection to his 
paper being hawked about in the market, — the parties altogether, to 
satisfy said McMickle, and to prevent a negotiation of said notes into 
the hands of some other parties or their getting into the market, con- 
sented that the same might be torn up or destroyed ; and, according 
to the best recollection and behef of this affiant, the same were torn 
up into small pieces about the 15th day of August, A. D., 1851, and 
thrown away, in the presence and by the consent of said Bagley & 
Sinton and said McMickle, but with the distinct understanding on the 
part of all, that the claim of said Bagley k Sinton on said notes against 
said McMickle should remain exactly as if said notes still existed, and 
that said Bagley & Sinton consented to the same only to satisfy said 
McMickle as aforesaid, and with a full belief on their part that their claim 
on said notes was not affected thereby, and that the evidence of the 
same contained in said instruments of the date of 22d March, 1851, 
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would fully prove the same, and be all that would be necessary to en- 
force their collection. 

Plaintiff then introduced an agreement or bond entered into be- 
tween McMickle and Bagley & Sinton, dated March 22, 1852, show- 
ing the circumstances under which the notes were given. It appeared 
by this instrument that McMickle during his life time agreed to pur- 
chase from Bagley & Sinton, and they agreed to sell him, a lot at the 
northeast corner of Kearny and Pacific streets, for $14,000. De- 
ceased paid on account of said purchase $8420. On the 22d of March, 
1851, the date of the bonds, it was ascertained that the amount due 
Bagley & Sinton was $6580, for which sum the notes now in contro- 
versy were given. The bond contained the following condition to which 
the notes and purchase are subject : " That if the said McMickle shall 
well and truly pay to the said Bagley & Sinton, or their assignees, the 
said notes at maturity, then the said Bagley & Sinton agree and here- 
by bind themselves to execute to the said McMickle a quit^claim deed 
of all their right, title and interest in and to the aforementioned lot of 
ground. But if the said McMickle shall make default in the payment 
of any one or all of the said notes, then the said McMickle is to for- 
feit all right in the said lot of ground, and the said Bagley & Sinton 
are hereby authorized to make such disposition thereof, discharged of 
aU claim or pretence of claim or interest in the same on the part of 
said McMickle,, as they may see fit." 

The plaintiff then rested, and defendant's counsel expressed their 
readiness to go to the jury on the case as it then stood. 

Soge ^ Wilson, for plaintiff. 

Crlassell ^ Leigh, for defendant. 

Hagbr, J. — The bond is sufficient evidence of the making of the 
notes therein described. The affidavits of plaintiff and Sinton are 
addressed to the court for the purpose of accounting for the non-pro- 
duction of the notes sued upon, and laying the foundation for second- 
ary evidence, and are not evidence for the jury. These affidavits 
show that the maker of the notes peaceably acquired their possession 
and destroyed them with plaintiff's consent. Under these circumstan- 
ces, I feel it my duty to instruct you that there is no testimony to 
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show that there is any amount due upon the notes sued upon. This is 
the third trial of this case, hut it is the first time it has come up in this 
form ; heretofore Sinton was introduced by plaintiffs as a witness, and 
explained the delivering of the notes to the maker. 

I can only regard the affidavits as in evidence to satisfy the court 
the notes cannot be produced upon this trial, and to authorize second- 
ary proof of their contents ; but as they trace the notes to the posses- 
sion of their maker, and disclose that they were destroyed by him with 
plaintiff's consent, it raises no presumption that they were unpaid in 
whole or in part ; but on the contrary, regarding the affidavits only as 
proving the destruction in the manner disclosed — ^by the maker with 
the consent of the owners — it raises an opposite presumption in favor 
of the former, which plaintiff is bound to explain by additional evi- 
dence. The affidavits themselves contain an explanation, but in this 
respect they go beyond their true purpose. Defendants had no oppor- 
tunity to cross-examine the affiants, and this court cannot give any 
greater force and effect to the affidavits than was asked for them when 
they were introduced, and there is no proof to rebut the presumption 
in favor of the deceased maker of the notes. 

K plaintiff can tecover upon the testimony as it now stands, then 
any person who pays a note, takes it up and destroys it, may be com- 
pelled to pay it a second time if he is not prepared to defend by proof 
of actual payment. Merely taking up his note and destroying it would 
be no protection, if the then holder could, as the plaintiff here has at- 
tempted to do, compel him afterwards, by bringing suit and making 
affidavit as in this case, to show an actual payment. To estabhshsuch 
a principle of law, would not only be dangerous, but also be taking 
away what has been regarded as the best and most ordinary protection 
and safeguard that a party has when he makes payment of obligations 
of this kind. 

The jury found in favor of the defendants. 
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CONROY vs. WOODS. 
Twelfth Judicial District Court, August 1857. 

COPARTNEKSHIP PkOPEKTY. 

Where a person purcHases partnership property, subjapt to partnership debts, and a third 
person gives him credit with a knowledge of thisljact, the property will remain lia- 
ble for the partnership debts, arid cannot be taken ^o pay the individual debt of the 
purchaser. 

When such a lien has been acquired, he may apply to a court of equity to enforce or 
protect his rights. 

The facts of this case are sufiSciently referred to in the opinion of 
the court, to give a correct view of its merits. The decision was given 
on a motion to dissolve an injunction restraining one of the defendants 
from selhng under execution partnership property to pay an individual 
debt of one of the copartners. 

Joseph Simpson and C. V. Grey, for plaintiff. 

a. F. # W. E. Sharp, for defendant. 

Norton, J. — The material facts in this case are, that Brooks and 
Moore being members of a firm composed of Bonney, Brooks & Moore, 
sold out their interest in the property of the firm to Bell, subject to 
the partnership debts. Bell then sold to Bonney. Subsequently to 
this, Woods obtained a judgment against Bonney, and has levied upon 
and is about to sell this property as the individual property of Bonney. 
The plaintiffs have since commenced an action against all the members 
of the firm on a copartnership debt, and have attached the same prop- 
erty and obtained judgment, and have issued execution. This bill is 
filed to restrain the sheriff from paying over the proceeds of the sale 
to Woods, and asking a decree that those proceeds be first applied to 
the payment of their debt. 

Inasmuch as the sale to Bell by Brooks and Moore was not of the 
property itself, but only their interest in it subject to the partnership 
debts, there is no doubt that the property still remains liable to the 
payment of the partnership debts, and the knowledge of Woods of the 
whole transaction precludes him from claiming any benefit on the ground 
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of having given Bonney credit upon the apparent ownership of the 
property. 

It is a settled principle of equity, that partnership property must be 
applied to the payment of partnership debts in preference to the debts 
of the individual partners, but the mode of enforcing this principle is 
not entirely settled. It is sometimes said that it is not a distinct legal 
right of the creditor, -which he can apply to a court directly to enforce 
or protect, but it is only a rule -which a court of equity -will observe in 
distributing partnership effects, over which the court may have obtained 
jurisdiction upon other grounds, in the case of Mobi vs. Stevens, 
(Clark's Ch. Rep., 191,) it was held that an action like this, brought by a 
creditor at large, could not be sustained, but this was apparently upon 
the ground that no specific lien or equitable claim upon the property, 
had been acquired by judgment or execution, and the Vice Chancellor 
speaks of the right as liable to be affected by execution, death and 
bankruptcy. In the case of Jackson vs. Cornell, (1 Saund. Ch. 348) 
it was decided in an action by a judgment creditor, that an assignment 
made by an insolvent upon trusts in violation of this equity,^ — that is, 
in trust to pay copartnership debts out of individual property in pref- 
erence to the individual debts, was fraudulent and void as against the 
individual creditor. If this decision is correct it can only be on the 
ground that this equity is a distinct equal right of the creditor, at least 
after he has acquired a specific lien or right by judgment. I think 
that this view of the character of this right is correct, and that when 
such a lien has been acquired, the creditor becomes invested with a 
right which he may apply to a court of equity to enforce or protect. 
If then, the right of priority of payment is exposed to be defeated or 
greatly embarrassed, by a sale of the property as the individual prop- 
erty of one of the partners, as in this case, and can only be adequately 
protected by the exercise of the equity powers of the court, I can see 
no objection to entertaining this action. 

The injunction must be modified so as to allow the sheriff to sell the 
property and deposit the proceeds with the clerk of this court, sub- 
ject to the further order of the court. 
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MERCED MINING COMPANY vs. LOCKWOOD. 

Thirteenth Judicial District Court, August, 1857. 
Injunction — Action to quiet Title. 

Where a party, applying for an injunction to restrain the committing of waste by an- 
other, and in his bill RYers an adverse title in the trespasser, the injunction cannot 
be granted. 

Motion to grant an injunction, and bill to quiet title. The case is 
stated in the opinion. 

The names of counsel have not been furnished. 

Burke, J. — This is an action to quiet title, and prevent trespass, 
for which an injunction is asked, and brought against R. Lockwood, J. 
D. Hudgin, J. C. Fremont, et al. The plaintiff alleges in the com- 
plaint that it is an incorporated Company, organized for the purpose of 
quartz mining, and sets forth the charter, &c., and avers that soon af- 
ter its organization " it became, and stiU is, the owner and possessor " 
of certain described real estate and veins of gold-bearing quartz, and 
sets forth the names and locahties thereof. That plaintiff took posses- 
sion in May, 1851, when the said land, etc., " was unclaimed by J. C. 
Fremont, or any other person," and have, from that time on, been 
Tvorking the same, and have expended in permanent improvements 
thereon upwards of 1800,000. And that_ John Charles Fremont, in 
May, 1851, publicly and repeatedly disclaimed having any title there- 
to, whereby the plaintiff was induced to make valuable improvements 
on said land. 

And that defendants claim an estate and interest in said land and 
quartz veins adverse to plaintiff's title. That Fremont and Lockwood 
, claim by deed from Alvarado to J. C. Fremont, which defendant false- 
ly claims vested a legal title in fee simple to all the said property men- 
tioned, " becaiise the said Fremont has obtained a patent from the 
United States of America, signed by Franklin Pierce, the President 
thereof," which patent is recorded in the General Land Office, at 
Washington, dated Feb. 19, 1855, pursuant to a decree of the Su- 
preme Court of the United States, dated Dec, 1854, confirming unto 
the said Fremont, as assignee of the said Alvarado, ten square leagues 
of land. 
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And which patent, as defendants claim, was issued in pursuance of 
the Act of Congress, " to ascertain and settle private land claims in 
California," passed March 3d, 1851, upon the presentation to the 
Commissioners of the Greneral Land Office, of a transcript of the plat 
and certificate of the survey of the said tract, duly certified by the 
Surveyor General of the United States, for the State of Cahfomia, 
dated July 31, 1855 ; which patent embraces all the property which 
the plaintifiF.took lawful and peaceable possession of, as before stated, in 
May, 1851. 

That the Alvarado grant was a " float " for grazing and agricultural 
land, to be located within boundaries described in the grant, embracing 
over one hundred square leagues. That Alvarado made no settlement 
on the grant. That he sold to Fremont for the paltry sum of three 
thousand doUars. That Fremont did not attempt to survey the unde 
fined ten square leagues until 1849, which survey then made did not 
approach within two miles of any of the property owned by plaintiff", 
nor within nine miles of the valuable mines now owned by plaintiff. 

This map and survey, so made by Fremont, was published and pre- 
sented with the claim to the Land Commissioners. And the said Fre- 
mont disclaimed any right or title to any other land under his Alvara- 
do grant, than the ten leagues so surveyed by him, until July,. 1855, 
when another survey was made by the Surveyor General, embracing 
the property so owned and possessed by this plaintiff. That the last 
survey was made while an appeal was pendiag concerning the grant, 
and that therefore the survey, and the grant issued thereon, are both 
void. That this last survey was fraudulent and void, it having been 
made clandestinely, and upon mineral lands. 

The complaint further shows that the defendants are now actually 
trespassing on some portions of said veins, and that they avow their 
intention to continue so to trespass upon the same ; and that they are 
doing great and irreparable injury to said mines ; and that plaintiff is 
informed and believes that defendants are unable to respond in any 
amount of damages. 

And alleges further, that none of the defendants have any color of 
title, but are naked trespassers ; and that aU the defendants, except 
Lockwood and Fremont, are merely holding possession of the veins for, 
13 



194 DISTRICT COURT REPORTS. 

Merced Mining Company vs. Loclnvood. 

the purpose of paying themselyes, out of the proceeds thereof, money 
due them frcfm Lock wood. 

The plaintiff prays for an injunction pendente lite, and that on the 
final hearing, the same may be made perpetual ; and that a decree be 
entered against the defendants that they have no interest or estate in, 
or to, the premises in question. The injunction is asked for upon the 
facts set forth in the complaint. 

Formerly no court of equity would grant an injunction in a cause 
where it was shown, either by the complaint itself, or by the verified 
answer, that the defendant claimed an adverse title. Lord Eldon re- 
membered the time when, if a plaintiff stated that a defendant claimed , 
by an adverse title, he stated himself out of court. But since that time 
injunctions have grown in favor, and the rule is greatly relaxed. 

In the case of the Merced Mining Co. vs. John C. Fremont, 6 Cal. 
Rep., AprU Term, 1857, the Court said, " Inhere is a distinction be- 
tween the effect of an allegation in the complaint, that the acts were 
committed under pretense of an adverse title, and the sworn statement 
(of the fact) in the answer. A man may pretend to claim what he 
would not solemnly set up in his answer." The court then adds, 
" The allegation in the complaint that the defendants justified under 
an adverse claim, will not in any sense prejudice the right to the in- ■ 
junction.'* 

It would be to misapprehend the court, it seems to me, to infer from 
the language above quoted, that it intended to decide that in no case 
can a plaintiff, by showing the adverse claim of the defendant, preju- 
dice his right to an injunction. If a plaintiff in possession, with only 
the presumptive title which his possession creates, alleges in his com- 
plaint that the defendant claims adversely, by reason of a valid patent 
from the sovereign authority, obtained in good faith, would not such 
an admission prejudice his right to the injunction ? It surely would. 
If the plaintiff in an action shows by his complaint a better title in the 
defendant than he claims for himself, he can have no injunction. In 
this cause the plaintiff's title is merely possessory, and the complaint , 
admits the United States patent to J. C. Fremont, but alleges that the 
l>atent. is fraudulent and void. 

This raises an important question: Is it competent for the plaintiff, 
to question the vaUdity of the patent ? 
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This question was raised in the Supreme Court of the United States 
in the case of Field vs. Seabury, December Term, 1856, in deciding 
which the court said, " This case involves directly the point whether, 
where a grant or patent for land, or legislative confirmation of title to 
land, has been given by the sovereignty or legislative authority, only 
having the right to make it, without any provision having been made ■ 
in the patent, or by the law, to inquire into its fairness as between the 
grantor and grantee, or between third parties, a third party can raise 
in ejectment the question of fraud, as between the grantor and grantee, 
and thus look beyond the patent or grant ? We are not aware that 
such a proceeding is permitted in any of the courts of law. 

In England a bill in equity lies to set aside letters patent obtaiaed 
from the King by fraud, and it would in the United States, but it is a 
question exclusively between the sovereignty making the grant and the 
grantee." 

This clear and deliberate opinion by the highest tribunal in the land 
upon this very pouit, must be conclusive. Then if the plaintiff is not 
permitted to question the validity of the patent, has he not in this com- 
plaint shown such an adverse title in the defendants as will preclude 
him from the aid of an injunction ? 

The right of the United States to make a grant of land containing 
gold and silver mines, is questioned. The Supreme Court of this State 
decided, in the case of Hicks vs. Bell, 3 Cal. Rep., 219, that by vir- 
tue of her sovereignty, this State is the sole owner of all the mines of 
gold and silver withia her bounds, I question this doctrine, and very 
much doubt the competency of a State court to finally determine and 
settle a question of right between the United States and the State. 
Nor does it appear that the State itself has much faith in her title to 
the mines. The presumption that she has, is rebutted by the fact that 
they have never been disposed of, and the proceeds squandered, as was 
the case with all her other patrimony. The better opinion seems to be 
that the ownership thereof is in the United States. Hence it appears, 
that to entitle the plaintiff to the injunction he must show a sufficient 
title in himself, and that the defendants are without right or title com- 
mitting waste, or trespass, to the irreparable injury of plaintiff's prop- 
erty. 

That in this complaint the plaintiff shows that defendant's claim, un- 
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der a patent from the United States, the validity of which the plaintiflf 
is not permitted to question, and which must, therefore, be considered 
good and perfect. And as the grant of land by the United States car- 
ries with it the mines of gold and s^ver, the conclusion seems irresist- 
ible that this is not a proper case for the interposition of that powerful 
provisional remedy, the order of injunction. It is therefore rsfused. 



HILL vs. BEHRENS. 

Sixth Judicial District Court, September, 1857. 

Default — ^Answer. 

The plaintiff delaying to take judgment is equivalent to a consent to give the defendant 
further time to answer. 

This is amotion of plaintiff's, for an order directing the clerk to enter 
tiie default of the defendant, and judgment against him. 

, for plaintiff. 

• , for defendant. 



BoTTS, J. — The papers in this case simply show that the summons 
was served on the 27th day of July, 1867, and that an answer was 
filed, signed by the defendant himself, on the 28th of August, 1867. 
It is admitted that the answer was filed before application for default 
or judgment. 

It would perhaps be sufficient to ground the denial of this motion 
upon the fact, that whilst it, in terms, asks for an order against the 
clerk, based upon a supposed dereUction of duty that would carry 
costs, he has had no notice of it. But as the question upon the ex 
parte application has been fully discussed in the brief of the plaintiff's 
counsel, and as the only effect of the argument has been to satisfy me 
that the motion should have been denied, even if regularly made, I 
may as well take this occasion to dispose of this question of practice. 

The authorities referred to are all from the State of New York, and 
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turn upon the construction of the peculiar provision of the code of that 
State. The 121st section of that code says that the answer must be 
serred •within twenty days after the service of a copy of the complaint, 
and the 201st section provides that judgment for the plaintiff may be 
had if the defendant fails to answer the complaint within that time. 

Under these provisions it was held, in Foster vs. Udell, 2 Code Re- 
porter, p. 30, that the defendant might answer at any time before the 
entry of the judgment, and I must confess that this seems to be the 
more hberal and reasonable construction of the statute. As Judge 
Daly remarks, the plaintiff delaying to take judgment is equivalent to 
a consent to give the defendant further time to answer. 

A different conclusion was afterwards arrived at in Dudly vs. Hub- 
bard, 2 Code Rep., 70. Edwards, J., declares that the defendant has 
twenty days to answer, and no more. But he says, " there is now no 
entry of default, it is entered by operation of the statute." 

So in Mandeville VS; Winne, 1 Code Reports, N. S., 162, Parker, 
J., in deciding that the defendant is restricted to the twenty days, 
says, •* No default is required to be entered at thd expiration of that 
time, as was formerly the practice. If a rule for default was to be 
entered, it would probably be best to regard the time for answering as 
extending to the entry of the rule, and to hold the taking of the de- 
fault as the evidence of the plaintiff's intention to terminate the time 
for answering." 

Now it is only necessary to say that, by our practice act (see sec- 
tion 150) the default of the defendant is to be entered upon the appli- 
cation of the plaintiff, before he can have judgment, to show that the 
very authorities quoted by the learned counsel to sustain his motion, 
are directly against him. 

Motion overruled. 



SUNDERLAND vs. GRIFFITH. 

Sixth Judicial District Court, September, 1857. 

Conveyance — Homestead. 

■WTiere A gives a deed to B, as a mortgage, and the terms of the mortgage are satisfied, 
and B gives a deed back to A, this second deed will be considered as a simple release 
of the mortgage. 
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The character of a homestead having by residence been once possessed upon a piece of 
property, no act of the husband alone can deprive the wife of the interest she has 
thereby acquired. 

Sunderland, for plaintifls. 

Clarke ^ Grass, for defendant. 

BoTTS, J. — The complaint in this case is a bill addressed to the 
equity side of the court, whilst the facts authorise only a complaint in 
ejectment. The difficulty is this, that whilst the plaintiff prays for 
certain equitable rehef to -which he is not entitled, because there is no 
need of it, he also asks in effect, though very inartificiaUy, for a judg- 
ment which would be executed by a writ of habere facias possessionem. 
In such a case the defendant could waive a jury, and perhaps, by argu- 
ing and submitting the question to the court, he has virtually done so. 
Such is the inextricable confusion into which a departure from the 
great landmarks of the English system of special pleading, and the 
amalgamation of law alnd chancery, have led us. 

In obedience, then, to the spirit and meaning of our practice act, 
as near as I can ascertain it, I have concluded to treat this as an ac- 
tion of ejectment, in which a jury has been waived, and the case has 
been submitted to the judgment of the court. 

Upon this basis I proceed, and to my mind the evidence establishes 
the following facts : 

On the 4th day of December, 1852, the defendant, Charles Griffith, 
being indebted to one Caleb Gosling, executed to the said Gosling a 
deed of the premises described in the complaint. This deed, although 
absolute on its face, was intended as a mortgage, to secure the pay- 
ment of the money due from the defendant to Caleb Gosling. In this 
deed the wife of Griffith joined. On the 21st day of March, 1853, ' 
Caleb Gosling conveyed this property to Mary Ann Grffiith, the wife 
of the defendant. This conveyance was made at the request of the 
defendant, and with the understanding that the property was to be re- 
mortgaged to the said Caleb Gosling, after the execution of a mortgage 
to one Kelly. On the 23d of March, 1853, a mortgage upon this 
same property to secure the payment of four thousand dollars, justly 
due him, was executed to Caleb Gosling by Griffith and wife. 
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On the 20th day of May, 1854, this mortgage was satisfied, and a 
release entered by Caleb Gosling. 

On the 23d day of October, 1854, one Joseph Gosling recovered 
judgment in the District Court of the Sixth Judicial District, against 
this defendant, Charles Griffith. On the 15th November, 1854, exe- 
cution issued on this judgment, and was levied ■ upon this property. 
On or about the 15th of December, 1854, the property was sold by 
the sheriff under, and by virtue of the levy aforesaid. At this sale the 
plaintiff in this action became the purchaser. He was the attorney of 
the plaintiff in the suit in which the judgment was obtained, under 
which the property was sold. At and before the sale, notice was given 
to the purchaser and the sheriff of the defendant's claim of a home- 
stead. On the 15th day of June, 1855, the sheriff, (six months hav- 
ing expired without any offer of redemption,) conveyed the property to 
the plaintiff in this action. Some months after this, the judgment in 
Gosling vs. Griffith was fully satisfied. 

As to the homestead in point of fact, I find that the property in con- 
troversy, at the time of the sale was worth about five thousand dollars ; 
that Griffith and his wife lived on it, occupying .it as a confectionery 
and lodging house up to November 2d, 1852, when the house was de- 
stroyed by fire ; that Griffith and his wife then removed to a farm 
owned by him, on which he had built a dwelling house, about six miles 
below the city of Sacramento ; that for some time they entertained the 
intention of returning to the city property, which had been rebuilt in 
a, manner calculated to carry on the old business, but that they finally 
abandoned this intention, and the property was rented to one Sands, 
who occupied it for about eighteen months from March, 1853. It is 
alleged in the complaint, and not denied in the answer, that the de- 
fendants are in possession of the property. 

The defendants now set up their claim of a homestead, in answer to 
the plaintiff's demand. 

It is contended by the plaintiff that the deed from Griffith and wife 
to Caleb Gosling, and the reconveyance from Gosling to the defendant, 
Mary Ann Griffith, were fraudulent, and prays that they may be or- 
dered to be delivered up and canceled. There is nothing in the testi- 
mony that warrants such a conclusion. The defendant, Charles Grif- 
fith, being justly indebted to Caleb Gosling, and being in solvent cir- 



200 DISTRICT COURT REPORTS. 

Sunderland vs. Griffith. 

cumstances, conveyed the property in controversy to Grosling, by a 
deed, absolute in its terms, it is true, but one which was intended as a 
mortgage, and which would be treated as a mortgage, either by a court 
of law or a court of equity. Gosling, it appears, having confidence in 
the integrity and ability of the defendant, consented to release his mort- 
gage, that a preference might be given to Kelly. To perfect this ar- 
rangement, Gosling conveys to the defendant, Mary Ann Griffith. Now 
what had he to convey ? In truth, according to the modem doctrine, 
he had no estate in the land ; he had only a security for the debt due 
from Grifiith. AU that the plaintiff can ask, then, is that this deed 
from Gosling to Griffith's wife be Considered as that for which it was 
intended, viz : a release of the mortgage to Go'Sling. It shall be so 
considered. What then ? The property is again in Griffith, free from 
incumbrance. Now he, his wife joining, mortgages it honestly and 
bona fide to Kelly and Gosling. The debt to Gosling is discharged, 
and the mortgage released. Then Jos. Gosling obtains a jtfi^gment 
against Griffith, levies it upon the property, and sells it under his exe- 
cution. The plaintiff becomes the purchaser, and now sues upon his 
sheriff's deed. 

Thus considered, the case presents the angle question, had there 
been such a dedication of this property as to consecrate it as a home- 
stead for the defendants ? I think this character had been stamped 
upon it. They Kved upon it and made it their home up to the time of 
the fire, in November, 1852. The Supreme Court has declared that 
residence is the test of dedicaiaon. See Cook vs. McChristian, 4 Cal- 
R., 23; Taylor vs. Hargous,4 Cal. R., 268, and Reynolds vs. Pixley, 
6 Cal., April T. It is true that the^ defendant, Griffith, although he 
rebuilt the house after the fire, never again made it his residence, but 
the Supreme Court has decided that the character of a homestead, hav- 
ing by residence been once possessed upon a piece of property, no act 
of the husband alone can deprive the wife of the interest she has 
thereby acquired. This interest can only be destroyed by the deed of 
the wife, made under the sanction of a privy examination. See Tay- 
lor vs. Hargous, and Revalk vs. Kramer; 7 Cal., July T. 

Holding this property, as I am prepared to do, as the homestead of 
the defendants, it becomes unnecessary, as far as the merits of the 
controversy are concerned, to pass upon another question raised by the 
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defendants. As a general rule I am satisfied to confine my decision 
to a point that mil settle the issue made by the pleadings. But, in 
this case, it is due to the plaintifi" that the point raised by the defend- 
ants should be passed on. They contend that the plaintiff, having 
been the attorney of the judgment creditor in the prosecution of the 
suit under which he purchased, his purchase is fraudulent and void. 
As to actual fraud upon the part of the plaintiff, there is not the slight- 
est ground^or the charge. Nor did the defendant probably intend to 
make it. Neither do they state the rule properly on this subject. No 
trustee or agent can retain the benefit of a purchase at a sale made 
imder his direction, against the will of his principal. This would be, to 
be the seller and purchaser too. His principal can have the sale an- 
nulled, or he can affirm it, at his option. Goshng, the creditor, seems 
to have been perfectly satisfied with the conduct of his attorney, and 
he is responsible to nobody else. 

Under the facts of this case, I find, as matter of law, that the de- 
fendants are entitled to judgment. Let judgment be entered accorfi- 
ingly. 



HEREFORD vs. SACRAMENTO COUNTY. 

jSixth Judicial District, September 1857. 

DiSTKiCT Attoenet's Fbes. 

The fees of a District Attorney, allowed by statute upon conviction, are not a county 
charge by law, when they cannot be collected of the defendant. 

Hereford, for plaintiff. 

, for defendant. 

BoTTS, J. — This case is submitted upon an agreed statement of facts, 
from which it appears that the plaintiff claims of the defendant the 
sum of two thousand one hundred dollars, for one hundred and forty 
convictions for misdemeanor, prosecuted in the Recorder's Court of the 
city of Sacramento, upon which execution has issued against the con- 
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victs with return of nulla bona. These convictions were had between 
the 9th of October, 1855, and the 21st of March, 1855. 

The plaintiff, who it is admitted was, and is, the District Attorney 
for the county of Sacramento, claims that he is entitled to a fee of fif- 
teen dollars upon each of these convictions, and alleges that such fees 
are made by law, a county charge. Upon him devolves the burden of 
estabhshing his claim. 

I have examined carefdlly the statutes supposed to sustain the plain- 
tiff's demand against the county, without being able to find in them 
any thing to suppoi-t the charge. 

Part VII, of the " Act to regulate proceedings in criminal cases," 
(see Comp. Laws, p. 7,) fixes the fees of Peace Officers, Sheriffs, Ju- 
rors, Justices, and District Attorneys. Section 694, makes all these 
fees, except those of. District Attorneys, which seem to be admitted 
ex industria, when they cannot be collected of the defendant, a county 
charge. 

That the fees of the District Attorney are intentionally excepted 
from the operation of this section, is an inference greatly strengthened 
by an examination of the next section. Section 695, provides for the 
refunding to the County Treasury of these fees by all salaried officers, 
except District Attorneys. The legitimate conclusion is, that this class 
is exempted from the general rule, because their fees alone are not 
guaranteed by the county. In other words, that the county guaran- 
tees these fees to no salaried officer. 

Again, the first section of the Act concerning Salaries, (see Comp. 
Laws, p. 873,) provides expressly that the salary of District Attorneys 
shall be paid out of county funds, carefully omitting to make the same 
provision for his perquisites. 

The other statutes cited in the brief of the plaintiff, throw no hght 
upon the subject, and I think it must be admitted that those commen- 
ted on, if they do not ignore the plaintiff's claim, do not suffice to 
establish it. 

I lay no stress upon the fact that the Legislature afterwards passed 
a law making, for the future, these fees a county charge. 

Upon the facts agreed, I find, as matter of law, that the defendant 
is entitled to judgment. 

Let the judgment be entered accordingly. 
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CARR vs. VAN CANEGHEIM. 

Third Judicial District Court, July 1857. 

Fees — Shbmef's Commissions. 

The sheriff is not entitled to commissions upon the amount of an execution, unless the 

money shall actually be recovered by him. 
Where the parties compromise, and the execution is settled, and no money passes 

through the hands of the sheriff, he should not be allowed commissions. 

The question submitted to the court is, whether the sheriff is enti- 
tled to his commissions when he has levied upon property without sale 
and without collecting the money, the parties having compromised the 
claim. 

The facts are, that an execution was placed in the hands of the sheriff 
to make the amount of the judgment in the case, and by him levied on 
real property of the defendants. 

The parties afterwards compromised the claim, and the defendant 
paid to the plaintiff the amount agreed upon by the compromise, with- 
out any agency on the part of the sheriff except as aforesaid. 

• , for plaintiff. 

, for defendant. 



Hestbk, J. — ^Held that the common law gave no fees to the sheriff, 
13 Vin. Abr., 144. 

The statute of Elizabeth provides, " that it shall not be lawful for 
any sheriff to take of any person for serving an execution more than, 
&c. ;" under this statute it has been uniformly held in England that 
the sheriff is entitled to his poundage by the service of the execution. 
5 Term Rep., 470 ; Strange, 1262. 

The statute of New York gave poundage to the sheriff for serving 
an execution, to be tak^n from the sum levied. A former statute of 
that State was for collecting, &c. The courts there decided that the 
two statutes meant the same ; and that the sheriff was entitled to his 
poundage by the service of the execution, althou^ the claim was com- 
promised : 13 John. R., 378 ; 5 John. Rep., 252 ; 9 Wend. 437 ; 17 
Wend. 14 ; 1 Gain. R., 192 ; 2 Con., 421. 
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But by these statutes there was no provision allowing compensation 
for each official act of the officer upon an execution, as by the statute 
of this State. The 29th section of the act regulating fees, (Statutes 
1855, p. 90,) provides that a sheriff shall be entitled to the following 
compensation, viz : For levying an execution, $2 ; for traveling in ma- 
king the levy, 50 cents per mile ; for advertismg, $3 ; for making 
■sheriff's deed, $5 ; for commission for receiving and paying over monej 
on execution, &c. These items of compensation, together with others 
contained in that and other sections, show that the legislature never 
intended he should be entitled to his commissions where he had not 
received the money. By the Enghsh and one of the New York stat- 
utes, sheriff's poundage arose by the service of the execution. By 
the California statute, the commission originates by receiving the money, 
&c. ; the phraseology being essentially different, a different decision is 
required. Therefore, in the case presented, the sheriff is not entitled 
to his commission. This view is also aided by the 51st section of the 
same act. 



IN RE. BE HOE. 

Sixth Judicial District Court, September 1857. 
Illegal Aekest. 

The failure to specify definitely and precisely the charge upon which the defendant i 
held to answer on arrest, is fatal. 



-, for petitioner. 
-, contra. 



BoTTS., J. — ^It appears from the return to the writ, that the defen- 
dant is held in custody by one Nathan Coon, a policeman, by virtue 
of a certain warrant of attachment issuing out of the County Court of 
the county of San Francisco, directed to the sheriff of Sacramento, at- 
tested by the clerk of the county of San Francisco. 

By said writ of attachment, the said sheriff of Sacramento is com- 
manded to apprehend and attach the body of the defendant, to answer 
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for evading the service of a certain -writ of habeas corpus, or refusing 
to obey the same. There is no recital in the writ of any prohable 
cause, supported by oath or affirmation. 

The failure to specify definitely and precisely the charge -which the 
defendant is held to answer, and the want of probable cause, supported 
by oath »r affirmation, are defects in the process which would have 
been held fatal at any time these hundred years. The 19th section of 
the Bill of Rights embodies this ancient principle of the English law. 

The detention of the defendant is, therefore, illegal, and she must 
be discharged from custody. 

Ordered accordingly. 



McKUNE vs. McGARVEY. 

Sixth Judicial District Court, September 1857. 

Femk Sole Tkadek, — Mortgage. 

A feme sole trader can alone execute a valid mortgage upon property acquired by her 
subsequent to the day of recording her declared intention to become benefited by 
the act, if such property was necessary to carry on the business which she selects. 



-, for plaintiff. 
-, for defendant. 



BoTTS, J. — The plaintiff is the assignee of a note and mortgage 
upon which he sues, praying a decree of foreclosure and a personal 
judgment. The defendant, for McGarvey alone defends, pleads her 
coverture. 

I find the following facts : On the 18th day of October, 1854, the 
defendants, being both married women, declared their intention of be- 
coming sole traders in the business of " fanning and stock raising." 
On the same day, they purchased the premises in controversy, and ex- 
ecuted the note and mortgage declared on, to secure a part of the pur- 
chase money. The declaration was not recorded or published till the 
next day. 

At common law, a note executed by a married woman was absolutely 
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void. She could be the recipient of a conveyance, but she could only 
convey, anciently, by fine and recovery, and latterly by deed in which 
the husband united. Under certain conditions, our statute concerning 
sole traders removes this disability. Were those conditions complied 
vrith by the defendant at the time of the delivery of the note and 
mortgage ? 

The provisions of the statute are, at first view, contradictory and 
inconsistent. The second section provides that, from the date of the 
declaration before a Notary Public, she shall be individually responsi- 
ble in her own name for all debts contracted by her on account of her 
said trade or business. On the other hand, the third section declares 
that after the declaration has been duly made and " and recorded," 
snch feme covert shall be subject to all the habihties provided now, or 
hereafter to be provided by law against debtors and creditors. The 
only mode of reconcULng these apparently discordant sections, is to 
hold, as I do, that under the second section she is made liable by the 
act of declaration, and that the third section is intended to secure her 
the fruits of the investment, provided she has recorded as well as de- 
clared. 

. Hence, I hold, as a matter of law, that on the 18th of November, 
1854, the defendant was as capable of executing a note and mortgage 
as if she had been a, feme sole. 

It is claimed on the part of the defense, that the purchase of real 
estate is not included in the specification of the business of " farming 
and stock raismg." I cannot permit my private objections to this 
statute to warp the general rules of construction, and under the oper- 
ation of those rules, I cannot but think that the specification is large 
enough to cover the transaction. If the declarent is authorized to 
carry on the business specified in the declaration, she must be allowed 
to become the purchaser, even when she might be the hirer, of the 
things usual and necessary to the business she is authorised to con- 
duct. 

As matter of law, I find that the plaintiff is entitled to the rehef he 
prays for. 

Let the counsel draw the decree accordingly. 



DISTRICT COURT REPORTS. 207 

Kush vs. Johnston. 

RUSH vs. JOHNSTON. 

Third Judicial District Court, July 1857. 

Voidable Sale. 

Where all the stockholders are not present at a sale of the corporation property, when 
such sale is for the advantage and benefit of the absent stockholders, they are pre- 
sumed to have knowledge of it, after a sufficient lapse of time. 

A delay of three years, in inquiring into the validity of such sale, will be construed into 
an implied acquiescence therein. 

Where the absent stockholders stand by and see another, who has purchased without 
fraud or collusion, the corporation property, improve the same for along time with- 
out making known their adverse claim, they will not be permitted to assert it. 

The main object of this suit is to obtain a decree that the defendants 
account, for the benefit of the plaintifis. 

In Sept., 1852, the Santa Clara Steam Mill Company was organized, 
the stock of which consisted of 300 shares at |100 per share. The 
plaintiffs, the defendants, (except the corporation,) and others, were 
shareholders. Their mill was erected for the manufacture of flour, and 
was in operation by the first of Jan., 1853, and, with some exceptions, 
continued running till the 9th of April thereafter, when it was ascer- 
tained that only 116,000 had been paid on the shares, that the income 
of the mill was f9,000, that the expenses were $33,000, — leaving a 
balance against the Company of |8,000 ; and that the stockholders 
were not only unwilling to contribute to relieve the company from its 
indebtedness, but were opposed to incurring the necessary expenses of 
repairing the mill. One of the creditors had recovered a judgment 
against the corporation for upwards of $300, in a Justice's Court, and 
had levied an execution upon the mill and the lot upon which it was 
erected. The stockholders held various public meetings at which many 
of them attended, including some of the plaintiffs. Johnston (one of 
the defendants,) proposed that he and as many as would join with him 
would purchase said mill and lot, at the sale upon said execution, and 
pay the debts of said company, provided they should have the corpo- 
ration property. The stockholders who attended said meetings, con- 
sented to the proposition. The facts proved, show that the shareholders 
were to be discharged from further payment on their shares. The 
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defendants accordingly made the purchase on said 9th day of April, 
at the officer's sale, paid the debts, and afterwards expended about 
$20,000 in improving said miU. Those of the plaintifiFs who were not 
present at said arrangement, were cognizant thereof, and of the making 
of said improvement without making any objection or asserting claim 
to the mill, or their stock. The corporation owned no other property. 
As soon as said improvement was made, the mill commeinced running 
and has since done a fair business. The plaintiffs were silent as to 
their claim until sometime in 1856, after the Supreme Court had de- 
cided that a Justice of the Peace had no jurisdiction beyond $200. 

The plaintiffs contend that, as the Justice had no jurisdiction of the suit, 
the judgment, execution and sale were void, and did not pass the title to 
the defendants ; that the same remained in the corporation, of which 
they (the plaintiffs,) were stockholders ; that the defendants should 
account to the corporation, and that the plaintifife should have their pro^ 
portion of the profits accruing after said sale. 

The main question presented is : Have the plaintiffs established suf- 
ficient equity to induce a court of chancery to decree an account ? 
From the proof, no fraud can be charged upon the defendsmts — ^the 
transaction was public, open and fair, and seemed to be the only prac- 
tical mode of rehef to the corporation from its embarrassments. Since 
said sale there has been no corporate action. 

Pratt, and Redman, and Younger, for plaintiff. 

Wallace, and Voories ^ Archer, for defendants. 

Hester, J. — Held that although the plaintiffs were not present at 
the time of the acceptance of Johnston's proposition, and the sale of 
the property, yet they are presumed to have knowledge thereof, and 
of the payment of the debt, and of the improvement of the mill, as 
they had ample opportunity of acquiring such knowledge : the law being, 
' that a person is presumed to know what by reasonable diligence he 
could have ascertained. 7 Blackford, 329. 

It was also held, that proof of a mere legal right is insufficient to 
maintain this action, which is based upon certain equities alleged in the 
complaint. The two are separable. They may or may not unite in 
the same person. To induce the action of a chancellor, the equitable 
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riglit must be established. iFor upwards qf three years, the plaintiffs 
treated their stock and the mill as abandoned, and yielded up to the 
defendants; and the corporation. as having no existence — acquiescing 
in their claim. Such a course of action of the plaintiffs, would be a 
fraud upon the defendants if they were permitted, rafter a lapse of so 
much time and the expenditure of money in refitting the mill and the 
payment of the corporation debts, te assert their claim in a court Qf 
Chancery. To say the least of it, it destroys their equity for a recovery. 

The law is well settled, that where a man suffers another to expend 
money upon land under an erroneous opinion of title, without making 
known his claim, he shall not. afterwards be permitted to assert it. It 
is a kind of equitable estoppel. 12 Mo. R., 339 ; 4 John. Ch. R., 91. 

A fulfilment of the contract on the part of the _defendaji<^) creates 
an equity in their favor which should control the conscience of a Chan- 
cellor. Such a contract,. uncontaminated with, fraud, and a submission 
thereto by the party realizmg its benefits, ought notio be disturbed in 
a court of equity; but the parties should.be left to whatever repaedy 
they may have in a court of law. 

An account therefore, should not be decreed, and the bill should ;be 
, dismissed. 



LYON vs. CHAPPELLE.* 

Fourth Judidal District Court, Septemher, 1857. 

Attachment Undbetakings — Action on Damages. 

In an action against the sureties on an undertaking, given upon the issuing of an at- 
tachment, the proof of damages should be limited to the costs and expenses incur- 
red, and such actual damages as are the natural. and proximate results of the au- 
thoritative acts done under the writ, sustained by being deprived of the use of prop- 
erty, or from its loss, deterioration, or destruction. 

Damages, in consequence of injury to credit and reputation are not liabilities imposed 
upon the sureties, and such proof is inadmissible. 

B. 8. -Broofe, for Plaintiff. 

Janes, Lake §■ Boyd, for Defendant. 

On motion for a new trial. 



" * See ante p. 111. 

14 
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Hagbr, J. — The action is upon a statuatory undertaking, given by 
the defendant, in a suit against these plaintiffs upon obtaining a -writ 
of attachment against their property, in which, upon a discontinuance, 
judgment was entered in favor of these plaintiffs. 

In support of this motion, the only ground rehed upon is error, in 
refusing to allow plaintiffs to prove, as damages, injury to their credit 
and reputation as merchants, by reason of the attachment and levy. 

In specified cases our practice act (§120) provides that the plain- 
tiff, in an action, may have the property of defendant attached as se- 
curity for the satisfaction of any judgment that may be recovered, un- 
less the defendant give security to pay such judgment. Upon issuing 
the writ, the plaintiff in the action iS required (§122) to give an un- 
dertaking in a sum to be fixed in each case, with sureties, to the effect 
that if the defendant recovers judgment, the plaintiff wiU pay all costs 
that may be awarded to the defendant, and all dajnages which he may 
sustain by reason of the attachment, not exceeding the sum specified 
in the undertaking. The attachment is not executed if the' defendant 
gives an undertaking, with sureties, in an amount sufficient to satisfy 
the plaintiff's demands and costs (§123). 

These statutes are remedial in their character, and any party, 
whether or no it be necessary to secure his debt, if he thinks fit, may 
avail himself of their provisions ; and although, sometimes they may 
operate with great hardship and oppression, yet, in expounding them, 
if the object and intent of the Legislature is clear, it is the duty of the 
court to advance and sustain them. 

If the attachment is procured in good faith, and a party only avails 
himself of such remedy as the law allows, he and his sureties can only 
be held answerable upon the undertaking, however great may be the 
damages to the credit and reputation of the defendant in the suit, to 
the extent of the liabihty imposed by, and for such as are embraced 
in, the condition of the undertaking. The defendant may always pre- 
vent the levying the writ by giving the undertaking specified in (§123), 
in which case no other damages will follow, except such as result from 
an ordinary suit. 

If he does not do this, and recovers judgment, he can sue upon, 
plaintiff's undertaking and recover all damages sustained by reason of 
the attachment. 
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In estimating these, the question is presented, should the proofs of 
plaintiff be confined to the costs and expenses incurred, and such actual 
damages as are the natural and proximate results of the authoritative 
acts done under the writ — to wit : such as necessarily result from the 
asportation, loss or destruction of the plaintiff's property, or his being 
deprived of its use ; or should he be permitted to show that his credit 
has been impaired, and his reputation as a merchant injured, in conse- 
quence of the issuing and levying this attachment ? It is hardly rea- 
sonable to suppose that the Legislature would grant a remedy with 
the view or intent of creating speculative habilities against sureties 
required to be given in order to pursue that remedy. It is more rea- 
sonable to suppose that, in authorising this extraordinary remedy, sure- 
ty was required to be given to protect and indemnify the defendant in 
attachment against legal acts done by authority of, and in command 
of, the writ. 

Beyond these, it might be said, if the officer exceeds his duty, the 
remedy is against him : if the suit and attachment were malicious and 
without probable cause, in addition to prosecuting the undertaking, an 
action for malicious prosecution might be instituted, and damages 
could be claimed and recovered co-extensive with the injury, and as are 
pecuhar to such actions ; but, by no analogies of the law can it be in- 
ferred, that the Legislature intended to impose such habihties upon the 
sureties, or any other, except such as are the natural, necessary and 
proximate results of the legal execution of the writ. (See 8 B.J^Mon- 
roe, 51 and 160.) The proofs as to damages in those cases, besides 
costs and expenses, should be confined to the loss or injury sustained 
by being deprived of the use of property, or the loss, destruction, or 
deterioration of the property itself. New trial denied. 



HENSLEY vs. TARPEY. 

Third ■Judicial District Court, July, 1857. 
Trespass — Injunction. 

An injunction will lie to restrain trespass in removing stones or other material from a 
quarry, where the averment shows that the substance of the realty is being destroyed 
besides the irreparable mischief 
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The courts have no power, in an ordinary action, to adjudicate upon the question of 
title, where the act necessary to be performed is a political act, and could not be per- 
formed by the judiciary. 

The object of this suit is for an injunction to restrain the defendant 
removing from the quarry of the plaintiff's, lime rock ; and cutting 
down and removing timber trees, growing upon the land of the 
plaintiff's. 

The proof shows that the plaintiff '^s claim is under a Mexican grant, 
■with indefinite boundary, to ascertain and define which the action of 
the general government was necessary. The claim has been confirmed, 
and no appeal pending. The United States Surveyor, for the District 
of California, has caused the land to be surveyed, which, as surveyed, 
is the land in controversy. No further action has been taken by the 
general government. The defendant settled upon the land as public 
land, with a view of obtaining a pre-emption therefor. 

The defendant contends, 1st. Admitting that the plaintiffs are the 
owners of the land, still they are not entitled to an injunction, the com- 
plaint and proof showing a mere trespass. 2d. They have no title to 
the land on which the trespasses were committed. 

PecTcham ^ Wallace, for plaintiff. 

Wilson, for defendant. 

Hbstek, J. — Held that as to the first point made by the defendant, 
if the complaint contained nothing more than the general allegation 
of " irreparable injury," it would not be sufficient. 2 Cal. Rep., 469. 
It, however, shows otherwise. 

Courts in England were for a long time extremely strict in confin- 
ing the rehef in equity to cases of tenancy, founding their interference 
in restraint of waste, on the privity of title between the parties. Fi- 
nally, the rigor of the ancient rule was relaxed upon the avowed prin- 
ciple of enjoining m matters of trespass where irreparable injury re- 
sulted from the acts complained of; and upon the relaxation of the 
principle. Lord Eldon granted an injunction to restrain a trespasser from 
digging coal upon the premises of another. Mitchel vs. Does, 6 Ves., 
147 ; 7 Ves., 307. In these cases the injury was peculiar and especial ; 
the injunction was sustained on the ground of irreparable mischief. 
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and tkat the ruoa of the property, as a mine, would be the consequence. 
So taking stones from a quarry. 18 Ves., 184. In these cases the 
mischief reaches to the substance and value of the estate, and goes to 
the destruction of it, in the character in which it is enjoyed. So where 
there is a permanent appropriation of the land. Agar vs. The Re- 
gent's Canal Company, Cooper's Eq. R., 77. It ia not sufficient thai 
the act be simply per se a trespass, but it must be a case of irreparar 
ble ruin to the property, in the character in which it has been enjoyed 
or intended to be used. In the case of Thomas vs. Oakly, 18 Ves., 
184, Lord Eldon remarked, " The interference of the court is to pre- 
vent you removing that which is his estate ;" and he asks the ques- 
tion, " why is it not equally to be applied to a quarry ?" 

In the case of Kane vs. Vandenburgh, 1 John. Chan. Rep., 12, the 
court saya, on the subject of injunction, " that it is a wholesome juris- 
diction, to be hbera,Uy exercised in the prevention of irreparable injury, 
and depends on latitude of discretion in the court." 

Story, in his work on Equity Jurisprudence, says, " formerly courts 
were reluctant to interfere by injunction, even in cases of repeated 
trespass ; but now courts have not the slightest hesitation, if the acts 
threatened to property would be ruinous or irreparable, or impair the 
just enjoyment of property in the future." 2 Story, sec. 928. He 
also says, " it will lie for trespass for digging into mines ; so where a 
dispute exists about the boundaries of estates, and one of the claimants 
is about to cut down timber trees on the disputed territory. In short, 
it is now granted in aU cases of timber, coals, ores, &iid quarries, where 
the party is a mere trespasser on the land of the owner, the acts being 
an irreparable damage to the particular species of property."^ lb., 
sec. 929. 

In the case at bar, the cutting down and destroying timber trees, 
and appropriating rocks of the quarry to the defendant's use, are acts 
reaching to, and aflFecting the substance and value of the estate. 
Therefore as regards the character of the si^pposed "trespass an injunc- 
tion will He. 

Secondly. — As to the second point assumed by the defendant, it 
was held that the grant of land was with an uncertain boiindary. 
There was no segregation from the public domain by Mexican author- 
ity. That for the purpose of such segregation the exercise of pohtical 
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power on the part of the United States was necessary. It is in the 
category of imperfect grants, and not sufficient to maintain an action 
of ejectment, as the full exercise of sovereign power on the part of the 
United States has not yet heen obtained. 

In the case of West vs. Cochran, 17 How., 403, it is decided that 
courts have no jurisdiction to deal with imperfect claims to public land, 
either as to fixing the boundary by survey, or for any other purpose. 
It was competent for Congress to provide, that before a patent issued, 
the exact hmits of possession should be ascertained. See also Surges 
vs. Gray, 16 How., 48 ; 13, p. 498 ; United States vs. King et als., 
3 How., 773 ; Hickey vs. Stewart et als., 3 How., 750. In the case 
of Lease et als. vs. Clark, 3 Cal. Rep., 17, the Supreme Court recog- 
nized the principle that all acts necessary to divest the sovereign of 
title, were political acts, and could not be performed by the judiciary ; 
and where the whole of such acts had not been performed, the title 
had no standing in an ordinary tribunal. 

These authorities show that this court, has no power, in an ordinary 
action, to adjudicate upon the question of title involved in this case. 
But as the extraordinary remedy by injunction is resorted to by the 
plaintiffs to prevent an injury to the land claimed by them, though 
their title is not yet, but in process of being completed ; and as the 
real question between the parties being rather of boundary than other- 
wise, I am inclined to continue the injunction, especially as the plain- 
tiff's bond will protect the defendant from any injury he may sustain, if 
it should turn out that the plaintiffs have no right to the land in dis- 
pute. This view is sustained by the case of Buckelew vs. EstUl, 5 
Cal. Rep., 108. 

The injunction heretofore granted is therefore continued. 



VERTIMER vs. REICHARD. 

Sixth Judicial District Court, Sept., 1857. 

Statute of Limitations. 

Where the last day allowed by the statute for bringing the action falls upon Sunday, 
the action must be commenced upon the preceding day, and not on the day after. 

The names of counsel have not been furnished. 
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BoTTS, J. — This is an action brought upon an open account for 
goods, wares, and merchandise. The defendant pleads that no part of 
the cause of action occurred within one year from the commencement 
of the suit. 

The complaint alleges that the last item in the account bears date 
January 18, 1856, and it is admitted that the complaint was filed Jan- 
uary 19, 1857. 

The statute is imperative in requiring such an action to be com- 
menced within a year. In reckoning time from an event, here it is 
reckoned from the delivery of the last item, the day of the event is to 
be computed. The People vs. Clark, 1 Cal. Rep., 407. As to the 
fact urged by the plaintiff's counsel, that the 18th of January, 1857, 
fell on Sunday, the authority cited (note to 2d Hill, 377) is directly 
against him. 



BOYD vs. WILLISTON. 

Twelfth Judicial District Court, August, 1857. 

Parol Evidence — Endorsement. 

The holder of a promissory note, taking it after it became due, from the first endorser, 
cannot maintain an action upon it against a second endorser, whose name is on it. 

Parol evidence is inadmissible in an action on the note, to prove any intention of the 
parties contrary to the legal effect of the instrument. 

This was an action against defendant as endorser on a promissory 
note for $600, dated May 1st, 1856. The facts are that one Bone- 
stell, being indebted to John Flint, proposed to give his promissory 
note, endorsed by Williston. The note was accordingly given, and 
endorsed by Williston, but by inadvertance, as alleged, was made pay- 
able to the order of Flint instead of Williston, and was endorsed by 
Flint first and Williston afterwards. After the note became due it 
was transferred by Flint to plaintiff. 

An effort was made on the trial to explain the instrument, and to 
show that it was given to Flint in satisfaction of a debt, and that he 
did not endorse it in the regular commercial manner. 

This evidence was ruled out. 
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Bbyd'jjs. 'Willistoni. — ^Lind tiy. Heath. 
Janes, Lake ^ Boyd, for plaintiff. 
Waller ^ Osborne,, for defendant.- 

NoRTON, J., held that Flmt was the first endorser, and could not, 
therefore, maintain an action on the note against WilHstOn, who was 
the second endorser. The plaintiff, taking the note after it became 
due, was in no better position than Flint. Parol evidence is- not ad- 
missible, in an action on the- noU, to prOye that Wiiliston intended to 
become first eridofsef. 

Judgmeiit for defendant. 



LIND vs. HEATH. 

Twelfil), Judicial District Court, August, 1857. 

Insolvency— Description in Schedule. 

If an instrument, drawn as a bill of exchange, and accepted, is described in the sched- 
ule as a promissory note, and the parties properly referred to, it will be sufficient, 
though the holder may be unknown to the insolvent. 

The plaintiff sues the defendant upon a certain acceptance of a bUl 
of exchange, and the defendant pleads as a bar to the recovery, his 
discharge in insolvency, in the schedule of which this accepted bill .is 
recited as a promissory note to the defendant, which he has endorsed 
as surety for the maiker, who is really the drawer of the bill of ex- 
change. 

Thus far the parties occupy the same relative position. The plain- 
tiff claims that it is not a sufficient description to warrant the discharge. 

Wcdlelr ^ Osborne, for plaintiff. 

Brosnan, for defendant. 

Norton, J., held that in this case the description was sufficient, and 
that the plaintiff could understand that the debt therein described re- 
ferred to the acceptance, though described as an endorsement. 
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JUDSON vs. ATWILL. 

Twelfth Judicial District Court, August, 1857. 

Insolvency — Schedules. 

Au insolvent omitting to state in the schedule that a creditor's name was unknown, 
and incorrectly describing the notes as payable to another person, is such an omission 
as will notbar the recovery of the debt after the insolvent has been discharged. 

The facts in this case were as follows : On the 24th day of October, 
1854, defendant made his four several promissory notes, payable to 
the " order of B. Judson," each for the sum of three hundred dollars, 
maturing at six, twelve, eighteen, and twenty-four months after date, 
respectively, and delivered the same to one Farmer, who, as the plain- 
tiff's agent, negotiated the loan. These notes were given, however, 
in lieu of others endorsed by H. MeiggSj which last were given for 
money loaned by Farmer, as plaintiff's agent, and which were deliv- 
ered up to be canceled when the new notes were given. This arrange- 
ment was made at the solicitation of defendant, he representing that 
he could not meet his habihties without an extension of time. 

Soon after the notes sued on were given, defendant sold out to one 
Douglass, all his stock in trade, and filed his petition in the Fourth 
Judicial District Court, for the benefit of the Insolvent Debtor's Act. 
In September, 1855, by decree of said court, he was discharged from 
all his debts and liabilities, and he set up that discharge as a defense 
to this action, But it appears that neither the notes upon which this 
action is brought, nor the original indebtedness in consideration of 
which they were given, were described properly in defendant's sched- 
ule. Four notes of the like date, tenor, and effect were mentioned, but 
were described as payable " to Mr. Farnum," not even giving the 
name correctly. 

Defendant called Farmer, the agent, as a witness, for the purpose 
of showmg that defendant did not know, at the time of filing his sched- 
ule, who was the payee, or owner of the notes. His testimony tended 
rather to show a contrary state of facts, it appearing amongst other 
things that the notes were filled up, and the plaintiff's name inserted 
as the payee by the defendant himself. 
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Love ^ Provines, for plaintiff. 
Janes, Lake ^ Boyd, for defendant. 

Norton, J., instructed the jury that, although they should believe 
from the testimony, that the defendant, at the time of filing his sched- 
ule, did not know the name of the payee, or holder of the notes, yet, 
having omitted to state that the creditor's name was unknown, and 
having incorrectly described the notes as payable to another person, 
the decree in the insolvency proceedings did not operate so as to dis- 
charge defendant from his hability on the notes, and that the plaintiff 
was entitled to recover. 

Verdict was accordingly rendered for plaintiff. 



BAGLEY vs. EATON, Adm.* 

Fourth Judicial District Court, September, 1857. 

Lost Note — Affidavits — Evidence. 

Affidavits as eridence of the loss or destruction of a note are received upon the ground 
that they are preliminary and incidental, addressed solely to the court and not 
affecting the issue to be tried by the jury. 

"Where the foundation for the introduction of secondary evidence to prove the contents 
of a lost note, is laid by the introduction of the affidavits of interested parties, 
the case must be proven before the jury by primary or secondary testimony, as 
fully as if the affidavits had not been introduced. 

When the affidavits disclose that the plaintiff deliberately and voluntarily destroyed 
the note, he must, by affirmative testimony, give some explanation of the act, con- 
sistent with an honest or justifiable purpose, to rebut the inference of its extin- 
guishment : without any explanation ho cannot recover. 

The facts are fully stated in the opinion. On motion for a new 
trial. 

Hbge ^ Wilson, for plaintiff. 

Gflassell ^ Leigh, for defendant. 

Hager, J. — The action is against the administrators of the estate 
of G. C. McMickle, deceased, to recover the amoimt of three promis- 
sory notes, alleged to have been made by deceased, March 22d, 1851, 

*See ante p. 185. 
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to the firm of Bagley & Sinton. This motion is principally based on 
the ground that the court erred in charging the jury. 

On the trial, in order to account for the non production of the notes, 
and to lay the foundation for introducing secondary evidence of their 
contents, the plaintiff read to the court his own and his co-payee, Sin- 
ton's, affidavit, in which they substantially depose to the making of the 
notes, and that they remained in the possession of Bagley & Sinton 
until after maturity, when, upon the solicitation of McMickle, the affi- 
ants consented that they might be destroyed, in order to satisfy him 
that they would not be negotiated or passed into the market, or the 
hands of some other party, and that they were then, about the fifteenth 
of August, 1852, torn up and destroyed, with the consent, and in the 
presence of, Bagley & Sinton. 

The plaintiff then gave in evidence a bond, of March 22d, 1851, 
from Bagley & Sinton to McMickle, in which it is recited to the effect 
that on or about the "first of May, 1850, Bagley & Sinton sold to Mc- 
Mickle, for the sum of |14,000, a lot of ground, which is described, 
and that McMickle paid of the amount the sum of f 8,420, leaving a 
balance due, which, with the interest, amounted to §6,580, for which 
McM. executed three notes of the same date as the bond, " one being 
for the sum of $2,000, payable thirty days after date ; another for a 
like sum of $2,000, payable sixty days after date, and the third ard 
last for the sum of $2,580, payable ninety days after date, each and 
all bearing interest at the rate of five per cent, per month from date," 
and followed by a condition to the effect, that if McM. well and truly 
pays the notes at maturity, then B. & S. are to execute a deed to 
McM. for the lot of ground ; and if McM. makes default in the pay- 
ment of any one or all of the said notes, then he is to forfeit all right 
or interest in the lot, and B. & S. are authorised to dispose of it, dis- 
charged of all claim or pretense of claim, or interest of McM., as they 
may see fit. 

It is alleged in the complaint, and not denied, that McMickle died 

in , 1854, and it was proven that Bagley & Sinton, on the fifth 

day of January, 1865, presented to one of the administrators of Mc- 
Mickle an account, claiming payment of the amount due upon the con- 
tract and notes, which was rejected by the administrator. 

On the fifth day of April, Sinton, by writing, assigned his interest 
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in tbe bond, notes, and claim agaist the estate, to the plaintiff, Bagley. 
In the account presented to the administrator it is in substance stated, 
that the lot was purchased for f 14,000, on which was paid $8,420, 
leaving a balance, with the interest, of $6,680, for which notes, were 
^ven, drawing interest, as is recited in the bond ; then of the date of 
June 4th, 1851, McMickle is credited by the proceeds of the sale of 
the property, " under power of sale from said McMickle, 13,000," and 
the balance af priucipal and interest is' claimed to be due, which, ia 
the aggregate, now amounts to something over $20,000. 

Upon these proofs the plaintiff rested, and the defendaint went to 
the jury upon the same evidence, and asked the court to instruct them 
that the testimony was insufficient to support a verdict, for any sum, 
m favor of the plaintiff; when the court in substance charged the jury 
as is set forth in the statement on this motion. 

In consideration of the fact that this case has already been twice be- 
fore the Supreme Court, although upon a different statement of facts 
from that in which it is now presented, I have taken some pains to 
carefully consider and examine the law appHcable to actions, upon lost 
notes. 

In England the doctrine appears to be established that there is, and 
should be, no remedy at law for the holder of a negotiable note which 
has been lost, to recover the contents from any antecedent party on 
the note, whether he is the maker or endorser ; but that the sole rem- 
edy is, and should be, in equity, where the relief will be granted upon 
the holders proving the loss, and giving a suitable bond of indemnity. 

In the United States, unless there are statutory regulations on the 
subject, there has been much diversity of judicial opinion. In some 
of the States, the English doctrine has been maintained in the affirma- 
tive, in others it has been held in the negative, and again in others the 
holder has been allowed to sue at law, if he executes a suitable instru^ 
ment of indemnity. Kent and Story seem' to think that the weight of 
authority is in favor of the exclusive remedy in equity. The same 
doctrine is extended to cases of demands for payment, and upon actual 
payment being made, the note should be surrendered, or if lost indem- 
nity against a second payment must be given or tendered. Hansard vs. 
Robinson, 7 Barn. & Cress., 90 ; Story on Promissory Notes, §§106- 
112, 244, 445, 446 ; 3 Kent's Com., 114, 115, and note (ci) ; 2 Gr. 
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Ev., §156, and note (8) ; 1 Gr. Ev., §558, and notes, and the num- 
erous authorities cited by these commentators. 

And it is said to make no difference as to the rule of law if the note 
is so old that the statute of limitations has attached upon it. 3 Phil. 
Ev., 7 ; Bailey on Bills, 299 ; Story on Prom. Notes, §449, and note 

(!)• 

There is a recognised distinction in some of the authorities between 
cases where the document is, and those in which it is not, the founda- 
tion of the action in regard to the admission of secondary evidence of 
its contents. In some instances, where it is merely auxiliary to the 
action, strict proof of loss has not been required, and even where it is 
the foundation of the action the rules of evidence, in proving the loss 
or destruction, are not universally settled. Persons interested in the 
action, and the parties themselves, have sometimes been held compe- 
tent witnesses, or their affidavits have been admitted in regard to facts 
and circumstances necessary to lay the foundation of secondary evi- 
dence ; but perhaps an equal number of cases may be found maintain- 
ing the opposite doctrine. The numerous authorities will be found col- 
lated in 2 Part of Cowen & H., notes to Phil. Ev., 408. 

The affidavit of the party, as evidence of loss or destruction of the 
instrument, has been received upon the ground that it is preliminary 
and incidental, addressed solely to the court, and not affectmg the issue 
to be tried by the jury ; but they are restricted to the question of loss, 
and are not allowed for the purpose of disclosing the contents of the 
lost instrument, and should not be received at all if other testimony is 
attainable. If the party making the affidavit is competent to testify 
generally in the cause, he must be sworn and examined as an ordinary 
witness, that the advantage of a cross-examination may be preserved. 
When the foundation for secondary evidence is laid, the case must be 
proven before the jury by primary or secondary testimony, as fully as 
'if the affidavits had not been introduced. Mason vs. Tallman, 34 Me. 
R., 472 ; Davis vs. Black, 5 Smedes & Marshall, 226 ; Adams vs. 
Leland, 7 Pick. R., 62 ; Donalson vs. Taylor, 8 Pick. R., 390 ; Po- 
mard vs. Smith, 8 Pick. R., 272, 278 ; Marshall, C. J., in Taylor vs. 
Riggs, 1 Pet. R., 591, 596-7 ; 16 John. R, 193, 195-6 ; Bun vs. 
Knen, 7 Black. R., 152. 

It is not as a matter of course that a party is allowed to mtroduce 
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secondary evidence, even when he brings direct proof of the fact of 
destruction or loss. If the destruction was accidental, or done through 
mistake, or under an erroneous impression that the paper was of no 
use or value, secondary evidence would be allowed ; but if a party vol- 
untarily and willfully destroys his primary evidence, through careless- 
ness, or for any fraudulent purpose, jhe excludes himself from the ben- 
efit of secondary evidence ; and sometimes the facts and circumstances 
connected with the destruction have been submitted to the jury, to be 
passed upon by them in considering their verdict. Cowen & Hill's 
notes to Phil. Ev., 2d Part, 406 ; The Bank of the U. S. vs. Hill, 5 
Conn. R., Ill ; Page et al. vs. Page, 15 Pick. 5., 368 ; Blade vs. 
Noland, 12 Wend. R., 173 ; Garlock vs. Geortner, 7 Wend. R., 198 ; 
9 Whea. R., 483, 487 ; ib. 596. 

I will refer more fully some of the cases most pertinent and anala- 
gous, in principle and facts, to the one under consideration. 

In the case of U. S. Bank vs. Hill, 5 Conn. R., the court say, 
" when the holder of a bill voluntarily and intentionally destroys it, or 
alters it fraudulently, he has no remedy ; but, if he loses, cancels, al- 
ters, or destroys it by accident or mistake, his rights are not afiected ; 
his evidence only is impaired. A bill or note is' not a debt, it is only 
primary evidence of a debt, and when this is lost, impaired, or destroy- 
ed bona fide, it may be supplied by secondary evidence." 

Page et al. vs. Page, 15 Pick. This was an action by executors on 
a note, by defendant payable to the testator. After the plaintiffs, by 
the affidavit of one of them, had proven the loss of the note sufficiently 
satisfactorily to the court to admit secondary evidence, they then gave 
evidence tending to show that after the death of the testator defendant 
admitted that he had the note in his possession, stating the date and 
amount, and acknowledged that it was then due, and he was ready to 
pay it when an executor was qualified and ready to receive it. These 
points were controverted, and it was left to a jury to determine the 
facts. The trial was before Ch. J. Shaw, who, in his instructions to the 
jury, remarked that ordinarily the non-production of a note by a party 
claiming under it, raised a presumption of payment ; and after com- 
menting on the affidavit, said further ; if the jury should be of the 
opinion that the note was not paid to the testator, but remained in the 
custody of the defendant at the time of the testator's decease, this 
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■would rebut such presumption of payment. The rulings and judgment 
in the case were sustained by the Supreme Court of Massachusetts. 

On the trial of the present suit the plaintiff relied upon the case just 
referred to, as an authority to sustain his action. The facts of that 
case are somewhat analogous to the one under consideration, pxcept in 
one important particular : there, besides the affidavit, plaintiffs gave 
testimony to the jury of the defendant's admissions of liability, &c. 
Here the plaintiff gave no evidence or explanation to the jury to rebut 
the presumption against him, arising from the voluntary surrender and 
destruction of the note. 

G-arlock vs. G-eortner, 7 Wend, 198. Action on a promissory note 
alleged to have been given under a special agreement, and to he in the 
possession of the defendant. 

The case was tried in the court of Common Pleas. Plaintiff proved 
the making and delivery, &c., and called on defendant to produce it, 
and upon his refusing to do so, offered to prove that the plaintiff, under 
an impression that defendant was entitled to the possession of the note 
gave it to him to keep, under a special agreement. The court over 
ruled the testimony ; plaintiff was nonsuited and carried the case to 
the Supreme court. Justice Nelson in giving the opinion of the court 
reversing the judgment says : " The court below erred in refusing to 
admit the evidence offered to be given. The execution and delivery of 
the note by the defendant was proved, and whether it was intended to 
be given up and relinquished by the plaintiff or not, when put in de- 
fendant's possession, should have been submitted to the jury. * * 
The plamtiff should have been allowed, if he could, to explain the pos- 
session of the note by the defendant as well to rebut the prima facie 
inference of extinguishment of it, as to account for its non-production 
on the trial." 

Blade vs. Nbland,- 12 Wend, 173. Action on a note alleged to be 
distroyed or lost. 

Plaintiff first proved the making and delivery of the note and by his 
own testimony and that of another witness, showed that he, plaintiff, 
had burnt it up, as plaintiff testified, the next day after it was given. 
There was also evidence of payment by defendant on account. 

Judgment was rendered before a Justice, and in the court of com- 
mon pleas, for the plaintiff, and the case then went to the supreme 
court. 
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Justice Nelson in delivering the opinion of -the court Teversing the 
judgment, says : "The proof is, that plaintiff deliberately and volun- 
tarily destroyed the note before it fell due, and there is nothing in the 
case accounting for, or affording any explanation of the act, consistent 
with an honest or justifiable purpose. Such e;splanation the plaintiff 
was bound to give affirmatively, for it would he in violation of all the 
principles upon which inferior and secondary evidence is tolerated, to 
allow a party the benefit of it who has wilfully destroyed the higher 
and better testimony. * * * 

" I have examined all the cases decided in this court, where this 
evidence has been admitted, and in all of them the original deed or 
writing was lost or destroyed by time, mistake or accident, or was in 
the hands of the adverse party. "Where there was evidence of the actual 
destruction of it, the act was shown to have taken place under cir- 
cumstances that repelled all inference of a fraudulent design." * * 
After citing authorities and stating the foundation of the rule, he pro- 
ceeds : " The above is in brief the foundation of the rule in these 
cases of secondary proof of instruments in writing, and it has been 
much relaxed and extended in modem times, from necessity and to 
prevent a failure of justice ; yet I believe no case is to be found where, 
if a party has deliberately destroyed the higher evidence, without 
explanation showing affirmatively that the act was done with pure 
motives and repelling every suspicion of a fraudulent design that he 
has had the benefit of it. To extend it to such a case would be to 
lose sight of all the reasons upon which the rule is founded, and to 
establish a dangerous precedent. We know of no honest purpose for 
which a party, without any mistake or misapprehension, would delib- 
erately destroy the evidence of an existing debt ; and we will not pre- 
sume one. From the necessity and hardship of the case, courts have 
allowed the party to be a competent witness to" prove the loss or de- 
struction of the papers ; but it would be an unreasonable indulgence 
and a violation of the just maxim that " no one shall take advantage of 
his own wrong, to permit this testimony when he designedly destroy- 
ed it." 

Now in the case before us, as heretofore stated, the plaintiff by affi- 
davits showed a voluntary destruction of the notes, and then gave in 
evidence the bond which describes the notes as having been executed. 
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This is the entire testimony upon this branch of the case. The affida- 
vits being addressed only to the court, solely upon the question of the 
destruction of the primary evidence, there was no evidence before the 
jury but the bond, which only tends to prove the execution, not the 
delivery, of the notes described therein. 

There was no proof tending to show, that the notes had ever been 
delivered to plaintiffs, or whether or no they were negotiable ; or what 
was their condition, contents or indorsements when they were destroy- 
ed ; and yet, after plaintiff has been for years quietly sleeping upon 
his rights, and until the maker of the note is no longer among the hv- 
ing to give an account of the transaction, it is gravely contended that, 
by the law and upon this evidence, he is entitled to recover some f 20,- 
000 against the estate of the deceased ; upon obligatons which, accord- 
ing to his admission before the court, were, some four or five years 
ago, with his consent, destroyed in a manner and under circumstances 
that raise against him a presumption — as strong as could be claimed by 
any party who takes up a note and destroys it — which he has not 
attempted to explain by testimony. If it should be authoritatively de- 
clared that such is the law : that a party, by making affidavit that he 
has voluntarily destroyed, or allowed the maker to destroy a note, and 
without disclosing the purpose or furnishing any further explanation, 
simply upon proof that it was executed to him,.is entitled to recover, as 
upon a lost note, it will afford a summary and convenient mode, of getting 
rid of objectionable conditions, covenants, limitations, &c., in deeds, 
notes, and other instruments, which it is not unreasonable to suppose the 
unscrupulous will avail themselves of, and will also render any person 
who may have paid and discharged his note, hable to be called upon a 
second time, unless he has taken a receipt, or is prepared to make proof 
of actual payment. 

The danger and mischief to be apprehended from a relaxation of the 
rules of evidence to this extent, is too apparent to require illustration, 
and so long as it remains an open question in this State, a regard for 
the integrity of written contracts, and the protection of the parties 
thereto, will prevent its being obtained in this court. The doctrine of 
the cases which I have cited at length, is, in my opinion, sound in rea- 
son, principle and policy, and will be adhered to, until the proper tribu- 
nal of this State shall declare against it. The law is too clearly against 
15 
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the plaintiff, as it appears to me, to admit of argument, and the fact that 
the judgment in the action has been twice reversed in the supreme 
court, (although no new or different rule of law has been declared ; the 
reversal having been based upon a review of the facts and the incidental, 
rather than the main, questions of law,) is the only circumstance to 
give sufficient importance to the case to merit this extended considera- 
tion. 

Upon the trial immediately preceding this one, witness Sinton was 
sworn and testified before the jury in regard to the facts and circum- 
stances attending the destruction of the notes ; the payment thereon ; 
amount due, &c. 

The question of fact, in accordance with the doctrine of the cases of 
Page et al. vs Page and Garlock vs. G-eortner, were without instruc- 
tions from the court, submitted to the jury, and, as I thought, fairly 
passed upon by them. If the law is correctly declared in the case of 
Blade vs. Noland, it is questionable whether the court should have 
permitted the case to go to the jury. 

The supreme court reversed the judgment, as it appears, principally 
on the ground that the verdict, in favor of defendants, was, as they 
believed, the result of mistake, prejudice or corruption, and that this 
court should have granted a new trial. There having been no affidavit 
or allegation of misconduct on the part of the jury, on the motion for 
a new trial, as provided in the practice act, the attention of the court 
was not called to that matter : except, so far as this — ^insufficiency of 
the evidence to justify the verdict. 

Upon the present trial the defendant dispensed with the testimony 
'of Mr. Sinton, and the case went to the jury upon an entirely different 
state of facts from those heretofore proven. The instructions to the 
jury were such as I thought it my duty to give, upon the case, submitted. 
They could not have taken the plaintiff by surprise ; for, by referring 
to the record of the preceding trial, it will be seen that plaintiff then 
rested his case without the testimony df Mr. Sinton and upon proofs 
similar to these, when a motion for nonsuit was made and, instead of 
being granted, plaintiff was allowed to introduce further testimony and 
Mr. Sinton was then sworn and examined. 

The rulings of the court on the motion for a nonsuit, and the subse- 
quent motion for a new trial, as appears by the statement and opinion 
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of the court on file, were, substantially the same as the instructions to 
the jury upon this trial. Instead of being erroneous, in my judgment, 
the charge to the jury was proper, and is sustained by precedent and 
authority. New trial denied. 



CORDIER vs. SCHLOSS. 

Fourth Judicial District Court, September, 1857. 

Judgment by Confession — Statement. 

A void judgment by confession will not be set aside, on notice and motion of a party 
who has an action and attachment pending against the sam« defendant, but no 
judgment. The proper remedy in such cases is by original writ in equity. 

The statute on confession must be strictly pursued. Unless substantially complied with, 
the judgment is a nullity. 

The statement authorizing the judgment, should contain facts sufficiently full and com- 
plete to give information how the liability " arose," and to " show " that the sum 
confessed therefor is justly duo : if defective in this, the judgment is irregular. 

It should also authorize a payment for a specified sum, and not leave it to be ascertained 
by calculation. 

Whether material interlineations, not noted in the statement, and when the authority 
given is, to enter the payment in the "clerk's office," (no court being named) is 
error, qucere. 

The facts in this case are substantially as follows : The firm of 
Joseph S. Kohn & Brother were merchants doing business in the city 
of San Francisco, and were indebted to this plaintiff and Schloss & Heil- 
broner of New York city. 

On the night of the 18th of February, 1857, Joseph S. Kohn and 
Morris Kohn, the copartners of the said firm, confessed a judgment to 
said Schloss & Heilbroner, which was entered in the District Court of 
the Fourth Judicial District, in the following form : 

In the District Court of the Fourth Judicial District. 
State of California, 
City and County of San Francisco. 
Schloss & Heilbronek, 
composed of 
M. Schloss and Joseph Heilbroner. 
vs. 
Joseph S. Kohn & Morris, 
partners under the firm name of 
Kohn & Brother. 
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The defendants state and admit that they are justly indebted to the 
plaintiffi in the sum of two thousand and four hundred dollars, and 
interest thereon, at the rate of one per cent, per month, from the 15th 
day of May, 1856, for which amount they consent that judgment may 
be entered against them by the clerk of said court in his office, and the 
facts out of which said indebtedness [accrued] are as foUows, to wit : 
That the plaintiffs are the owners of the following promissory note, 
made by said defendants, to wit : 

$2,400. Sacramento, May 15, 1856. 

Eight months after date we promise to pay to the order of ourselves, 
in the city of New York, two thousand and four hundred dollars, at the 
rate of one per cent, per month until paid, value received. 

(Signed,) Joseph S. Kohn & Beother. 

That the said note was given by the said defendants to the said 
plaintiffs, for goods sold and delivered to^^the defendants by the firm of 
Schloss & Heilbroner, the plaintiffs aforesaid, [and money had and 
received by detts.J That the consideration for said promissory note 
was said [money and] goods, sold [by] plaintiffs to, and received by 
them, the defendants aforesaid. 

That the sum above by us confessed, is justly due to the said plain- 
tiffs on the foregoing note, after allowing all just credits and offsets, 
without any fraud whatever, for which amount they do hereby author- 
iae the clerk of said court to enter up judgment against them, the said 
defendants. 

Dated San Francisco, the day of February, 1857. 

City and Count of San Francisco. 
Joseph S. Kohn and Morris Kohn, the defendants aforesaid, each 
for himself, being sworn, says that the above statement of confession is 
true. 

Joseph S. Kohn, 
Morris Kohn. 
Sworn to before me this 18th day of February, A. D. 1857. 

P. K. WOODSIDE, 

Deputy Co. Clerk. 
To which was appended the note itself, which appears to have been 
made while Kohn & Brother were established at Sacramento, previous 
to removing to San Francisco. 
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Those words in brackets in the confession, are the interlineations re- 
ferred to in the opinion. 

This confession was filed on the 19th day of February, 1857, in th6 
clerk's office of the Fourth Judicial District Court, early in the morn- 
ing, and execution issued thereon. 

On the same day, at a late hour, E. Cordier commenced an action 
agamst Kohn & Brother for $4000, and attached the same property. 

Cordier then made an affidavit setting forth the facts in the confes- 
sion of judgment, and alleging fraud, moved the court upon notice to 
set aside the confession as against his claim. 

The court was of the opinion, that Cordier must obtain a judgment 
before he would have sufficient standing in court to entitle him to at- 
tack the judgment in this summary way. 

As between the parties thereto the judgment may be vahd although 
void as to judgment creditors ; but Cordier's action being undetermined 
he is not, and possibly never may be, a judgment creditor. 

The court further stated that no adjudicated case had been produced 
and the court know of none, where it had been held that a void judg- 
ment could be set aside on notice and motion upon the appUcation of a 
party who had a suit pending against the same defendant and expected 
to, but had not in fact, obtained a judgment. That under a previous 
decision of this court-^affirmed in the supreme court — Cordier, hav- 
ing a lien by attachment, may proceed in equity by original writ and 
obtain protection and relief, and this was his proper remedy. 

Cordier then commenced an action in equity against Kohn & 
Brother and Schloss & Heilbroner, and obtained an injunction restrain- 
ing the payment of the money of the sale on execution to Schloss, and 
had the same await the decision of the court. 

H. Caggerly and Harmon ^ Labatt, for plaintifiF. 

Shattuch, Spencer ^ Reichert and E. D. Sawyer, for defendant. 

Hagee, J. — ^By the law of this State, judgments by confession are 
authorized to be entered of record by a summary proceeding in the 
office of the clerk of the court, without any action on the part of the 
court itself. 

The statute being in derogation of the common law, should be strict- 
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ly pursued : in entering the judgment the clerk acts ministerially under 
its authority, and all the provisions of the act must be substantially 
complied with, or the judgment is a nullity. 

The defendant is required to make a statement which he must sign 
and verify by his oath ; this must authorize the entry of the judgment 
for a specified sum, and " if it " (the judgment) " be for money due, 
etc. it " (the statement) " must concisely state the facts out of which 
it " (the money due) " arose, and show that the sum confessed there- 
for is justly due." Practice Act § 374, 375. 

The statement in question sets forth the facts of indebtedness as fol- 
lows : " The plaintiffs are the owners of a promissory note made by de- 
fendants," which is copied at length — " that the said note was given by 
the defendants to the said plaintiffs for goods sold and delivered to the 
defendants by the firm of Schloss & HeUbroner, the plaintiffs aforesaid, 
and money had and received by defendants : that the consideration of 
said promissory note was said money and goods sold by plaintiffs to, 
and received by them, the defendants aforesaid : that the sum above, 
by us confessed, is justly due to the said plaintiffs on the foregoing 
note," etc. 

Neither the amount, value, or date of sale of the goods sold and de- 
livered, nor the amount or date of the money had and received, nor 
whether received from Schloss & Heilbroner or some other person, ai-e 
stated. It cannot be gathered or determined how the sum mentioned 
in the note, is made up, and although it is so declared in words, yet 
the statement itself does not, by stceting concisely, the facts constituting 
the liability, in the language of the act and according to the common 
acceptation of the word, " show " that the sum is justly due. 

As a statement in a complaint, of facts constituting a cause of action 
for goods sold and delivered, or money had and received, it would 
hardly be contended that this in question, would be sufficient, and yet 
the provisions of the act in regard to the statement of facts in a plead- 
ing, are substantially the same as that in case of judgment by confession, 
practice act §§ 39, 475. 

In my opinion, the statement of facts in the confession of judgment 
is not in conformity with the statute, and is insufficient. 

Besides those noted, there are other objections to the statement, some 
of which might perhaps be well taken, to wit : 
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1st. The authority is not given, as required by the law, to enter 
the judgment' for a specified sum. The statement vfs^s made February 
18, 1857, and authorized a judgment for $2400 and interest thereon 
at the rate of one per cent, a month from the 15th of May, 1856. 
Thus the sum, instead of being specified, was a matter of calculation. 

2d. Judgment is authorized to be entered by the clerk, in his 
office. The statute intends it to be of a court, § 376 — and, although 
the statement is filed with the clerk, and he enters it in the judgment 
book, it would be safer practice to specify the court where the judg- 
ment is intended to be confessed and entered of record. 

3d. There are material interlineations which are not noted, and the 
affidavit annexed, instead of the statement itself, is signed by the de- 
fendants therein. 

Having arrived at the above conclusion, it is unnecessary to pass 
upon the other questions raised upon the trial and argument. 

The judgment by confession, so far as it effects the lien and judg- 
ment of the plaintiff in this action, should be set aside. 

Decree ordered accordingly. 



WHEELER vs. McENTIE. 

Twelfth Judicial District Court, August, . 1857. 

Attachment — Non-Resident. 

The mere presence of a party in the State of California does not constitute a residence. 

He must have established his abode here, and purpose to change his last place of 

residence. 
In default of these facts he will be considered a non-resident, and his property will be 

liable to attachment. 

Motion to discharge attachment. The facts are reported in the 
opinion. 

A. H. Hiteheoek, for plaintiff. 

Tompkins, for defendant. 

Norton, J. — This case presents the constantly recurring question, 
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what constitutes a residence ? The defendant has heretofore resided 
■with his wife and children, and carried on business in Cohoes, in the 
State of New York. Having failed in busmess, he left there last March, 
and came to San Francisco, bringing with him a quantity of goods, but 
leaving his family at Cohoes. Upon his arrival here, in April last, he 
sent for his family, who arrived here on the 15th of July. In the 
mean time, on the 19th of June his goods were attached, on the ground 
of his being a non-resident of this State. He moves to discharge the 
attachment, on the ground that he was then a resident of this State. 

In all the definitions given of a legal residence, the controlling facts 
are, that it is a party's fixed dwelling place, with the intention on his 
part to continue it as such. The fact and the intent, it is said, must 
concur. But the mere presence of a party is not always sufficient to 
constitute the fact. He must have estabhshed his abode. In the pre- 
sent case, the defendant was in this State, and probably did not intend 
to return personally to his former residence, but his family were still 
living at his former residence, which continued his residence until 
he acquired another. There is no evidence of a purpose to change his 
residence when he left Cohoes ; no information of such intention was 
given to his family, and no directions for them to follow him, and at the 
time this attachment was issued, he had not engaged in any business 
here, or done any act appropriate to a residence, or indicative of any 
intention to reside here, at San Francisco, any more than at any other 
place in this State, or indeed elsewhere. His condition was that of a 
transient person, who, after his arrival here, having determined to 
change his residence, was awaiting the arrival of his family, with the 
intention, upon their arrival, to fix his residence somewhere in the State 
of California, but had not as yet become a legal resident of the State. 

The motion to discharge the attachment must be denied. 
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MEIGGS vs. SCANNELL. 

Twelfth Judicial District Court, August, 1857. 

Rbmittitxjk — Replevin. 

What is the effect of the words "judgment reversed and cause remanded," in a remit- 
titur from the Supreme Court t 

The finding in the case of a verdict in replevin must recite the value of the property, 
and the amount of damages for detaining the same if the property be returned. 

This action was instituted in October, 1856, to recover possession of 
the ship " Madonna," and damages for her detention, or the value of 
the vessel, being $6,000. The vessel was seized by the defendant, as 
sheriff of San Francisco County, on an execution inter alias, and was 
claimed by this plaintiff. The cause was tried, and the court, without 
a jury, found that the plaintiff " was entitled to a recovery of the prop- 
erty.'* The cause was appealed ; the Supreme Court reversed and 
remanded the cause. The defendant then moved for judgment upon 
that remittitur. 

Whitcomb, Pringle ^ Felton, for plaintiff. 
B. S. Brooks, for defendant. 

Norton, J. — This is an action to recover possession of personal 
property. It was tried by the court without a jury, and a finding had, 
and a judgment thereon for the plaintiff, to wit : That they were enti- 
tled to a recovery of the property. Upon appeal this judgment was 
" reversed and cause remanded." The defendant now asks, on the 
remittitur, that a judgment be entered that the plaintiff return the 
property, or pay the defendant f 12,000, " the sworn value." The 
plaintiffs say that there must be a new trial. 

"Where an action is tried by a jury, and a general verdict rendered, 
if the judgment is reversed and cause remanded, it will, in general, be 
necessary to have a new trial, and in any such case, it would be rather 
anomalous to have a record show a general verdict in favor of one 
party, and a judgment in favor of the other. In equity suits, under 
the old system, the evidence was before the same person who applied 
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the law, and in case of appeal was also before the appellate court. 
Under our system it may be different in some cases, but generally 
there will be no occasion for a new trial. So, if a special verdict is 
found by a jury, or the action is tried by the court, and the facts are 
set forth in the finding, there will usually be no occasion for a new 
trial. But when from inadvertence, or other cause, all the facts nec- 
essary to determine the rights of the parties as they shall stand after 
the law of the case is settled by the appellate court, and evinced by 
its opinion, are not found, it may be necessary to have a new trial. 

In the present case there is no finding as to whether the property 
has been delivered to the plaintiff!, nor does it appear by the pleadings, 
nor is there any finding of the value of the property, or any damages 
for the taking or detention. The only conclusion that the appellate 
court could draw from the record before it was, that the property still 
remained with the defendant ; and that the only judgment necessary 
to give him his rights, was a judgment the reverse of the one given 
by the court below, namely, that the plaintiffs were not entitled to the 
recovery of the property. The aflBdavit of the plaintiff as to the 
value of the property, might be evidence on the trial, but it is not a 
fact in the case. Besides, the value to be paid is probably not the 
value at the time the property was taken, but the value at the time 
the property is to be delivered. The party has not a right to the value 
absolutely, but only in lieu of the property, if it cannot be found. If 
the property has deteriorated in value since the taking, the remedy is 
by assessing damages. 

I can find no authority in the opinion of the Supreme Court, or in 
the language of the remittitur, or in the facts as found on the trial, to 
give the defendant the judgment he asks. As neither party has asked 
to have a simple judgment that the plaintiffs are not entitled to a re- 
covery of the property, which is the only one I am authorized to give, 
I shall at present only deny the defendant's motion. 
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PEOPLE vs. GARIBALDI. 
Fourth Jadidal District Court, August, 1857. 
Reasonable Doubt — Malice aforethought. 

By reasonable doubt, is not meant a mere suspicion that the defendant may be inno- 
cent or guilty, or that any theory of the defense or prosecution may be correct, but a 
reasonable doubt of the defendant's guilt, after considering the whole testimony. The 
question is rather, is the judgment convinced? or, is there, after a review of the testi- 
mony, a reasonable doubt, and the judgment is not entirely satisfied I 

MalicS aforethought, according to its legal meaning, is not confined to murders com- 
mitted in cold blood, with settled determination and premeditation, but extends to all 
cases of homicide, however sudden the occasion, where the act is done with such cruel 
circumstances as are the ordinary indications of a wicked, depraved, and abandoned 
heart ; as when the punishment inflicted by a party, even upon some sudden provo- 
cation, is outrageous in its nature and continuance, and beyond all proportion to the 
offense, so that it is rather to be attributed to malignity and brutality, than to human 
infirmity. 

The facts of the case as proven on the trial are briefly as follows : — 
That on the night of the killing, the deceased and prisoner met in a 
dance house, on Pacific street, and after having some dispute about a 
place on the floor for dancing, they went out to fight. The prisoner 
gave the invitation to fight, and the deceased assented. The prisoner 
then took off his coat, went out of the house, followed by deceased, 
and a fight ensued between them in the street. Whilst they were thus 
engaged the prisoner was seen to disengage himself, step back a short 
space, run his hand down into his pantaloons, then to withdraw it as if 
drawing something out, and then to rush upon deceased, and strike or 
thrust at his body. Another person was also seen striking over the 
parties upon deceased's head. Then within a few moments deceased 
fell, bleeding from a severe wound in the body, through the ribs into 
the chest and lungs, and almost immediately expired. 

Upon this being proclaimed, and a call made to arrest the slayer, 
the prisoner'and another person ran from the ground down the street. 
The one person who ran was recognized as the prisoner, who had on a 
white shirt, and vas without his coat and hat. The other was unknown, 
and had on a blue or gray shirt, and had a hat in his hand. The pris- 
oner was arrested a short distance below by an officer ; blood was 
found upon his clothes and person, and a cut upon his left wrist and 
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right thumb, and on the next morning a knife was found in the street, 
near the spot where the prisoner was arrested. 

S. H. Byrne, District Attorney, for prosecution. 

Q-. F. James and Gr. W. Tingley, for defense. 

Hager, J. — GrenUemen of the Jury : 

The prisoner has been indicted by the Grand Jury of the county 
and charged with the murder of Richard Smith. To the indictment 
the prisoner has pleaded " not guilty." The issue thus formed, whether 
or not he is guilty of the offense charged against him, or of any other 
offense which is necessarily included in that with which he is charged 
in the indictment, you have been empanneled as a jury to try and de- 
termine by your verdict. 

It is my duty to declare to you such matters of law as I may think 
pertinent to the issue, and necessary for your information ; and al- 
though I can state the testimony, it is exclusively your province to 
consider, judge of, and apply the facts as disclosed by that testimony. 

If you come to the conclusion that deceased came to his death from 
the immediate effect of a wound inflicted with a knife by the defend- 
ant, then he must be guilty either of murder in the first degree, mur- 
der in the second degree, manslaughter, or excusable or justifiable hom- 
icide. These are severally defined by our statute law as follows : 
(which the court here read to the jury). 

In a criminal action the defendant is presumed to be innocent until 
the contrary be proved, and in case of a reasonable doubt as to whether 
or not his guilt be reasonably shown, he is entitled to be acquitted ; 
but if the killing be proved, then the burden of proving circumstances 
of mitigation, or that justify or excuse the homicide, devolves on the 
defendant, unless the proof on the part of the prosecution sufliciently 
manifests that the crime committed only amounts to manslaughter, or 
that the defendant was justified or excused in committing the homicide. 
By reasonable doubt, is not meant a mere suspicion that the defendant 
may be innocent or guilty, or that any theory of the defense or prose- 
cution may be correct, but a reasonable doubt of the defendant's guilt, 
after considering the whole testimony. The question is rather, is the 
judgment convinced? have you come to a conclusion in your own 
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minds as to the guilt or innocence of the party ? or is there, after a 
review of the testimony, a reasonable doubt, and your judgment is not 
entirely satisfied ? The defendant is entitled to the benefit of such 
doubts if they exist. 

Malice aforethought, according to its legal meaning, is not confined 
to murders committed in cold blood, with settled determination and 
premeditation, but extends to all cases of homicide, however sudden 
the occasion, where the act is done with such cruel circumstances as 
are the ordinary indications of a wicked, depraved, and abandoned 
heart ; as when the punishment inflicted by a party, even upon some 
sudden provocation, is outrageous in its nature and continuance, and 
beyond all proportion to the ofiense, so that it is rather to be attributed 
to malignity and brutality, than to human infirmity. 

Express malice is the deliberate intention unlawfully to take away 
the life of a fellow creature, which is manifested in external circum- 
stances, and capable of proof. 

Malice is implied where no considerable provocation appears, or 
where all the circumstances of the killing show an abandoned and ma- 
lignant heart. The malice necessary to constitute the crime of mur- 
der is not confined to an intention to take away the life of a person, or 
to spite, malevolence, or revenge, which may be manifested by exter- 
nal acts and declarations, but also includes an intent to do an unlawful 
act, which may probably end in depriving a person of life. Where no 
malice is expressed the law will sometimes imply that there was malice, 
as, by way of illustration, where a person willfully poisons another ; or 
if the killing be done without a considerable provocation ; for no per- 
son, unless of an abandoned and maUgnant heart, would be guilty of 
such an act upon a slight, or no apparent cause. 

(The court then stated the testimony.) 

Now it is not controverted but that the deceased died from the 
wound received, and you will probably have no difficulty in coming to 
a conclusion upon that point. 

The next question for you to determine is, by whom was this wound 
inflicted ; or rather, does the testimony point out the prisoner as the 
guilty perpetrator of this act ? Is your judgment satisfied, from the 
acts, position, and declarations of the prisoner, the blood and cuts upon 
his person, as disclosed by the evidence, or from any other proven 
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acts, that he inflicted the mortal wound ? or are you unable to come to 
a conclusion in your own minds, and do you entertain a reasonable 
doubt of the prisoner's guilt, or a behef that some other person did the 
deed ? Can you explain the circumstances against the prisoner, and 
find them consistent with his innocence ? How came those cuts and 
blood, and why did he reach down into his pantaloons ? These are 
questions and circumstances to be passed upon by you. It is not ne- 
cessary that you should only consider the positive or direct proof, in 
arriving at a conclusion ; you may infer, or presume, guilt from cir- 
cumstantial evidence alone, and, in arriving at a verdict, you are at 
liberty to take into consideration any circumstances in evidence, either 
for or against the prisoner. 

It is natural and reasonable to suppose that a criminal, as far as 
possible, would conceal the positive proof of his guilt, and if convictions 
could only be had upon positive proof, it might be difficult, in some of 
the plainest cases, to bring the guilty to justice. 

In regard to what has been termed the confessions of the prisoner, 
I will charge you as follows. 

(The court read from 1 Greenleaf on Ev., §§214, 215.) 

Your verdict, if general, should be either guilty, or not guilty. If 
the prisoner is neither guilty of murder in the first or second degree, 
nor of manslaughter, your verdict should be not guilty. If your ver- 
dict should be guilty, you must specify the degree of guUt, or rather, 
the particular grade of crime. If you should come to the conclusion 
that the prisoner unlawfully killed the deceased, and that the killing 
was willfal, deliberate, and premeclitated, you may, by your verdict, 
find him guilty of murder in the first degree. If you should come to 
the conclusion that the prisoner, with malice, either express or implied, 
unlawfully killed the deceased, but that the act was not willful, or was 
without deliberation or premeditation, you may find him guilty of mur- 
der in the second degree. You may also, if you should so find, render 
a verdict, guilty of manslaughter. 

In conclusion, gentlemen, permit me to remind you of the important, 
the solemn duty that now devolves upon you. Human life is involved 
in the issue submitted to you, and whilst attentively examining the evi- 
dence, and seeking for every circumstance that will extenuate or ex- 
cuse the offense charged against the defendant, you must not forget 
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that ia the very heart of our city, in one of our most public streets, a 
citizen has been deprived of life by the hand of violence ; and whilst 
you should be cautious that you do not condemn the innocent, you 
should also be cautious that you do not set the guilty free, and fix upon 
our land the blood of a murderer. 

With these remarks I leave you to your deliberations, in full confi- 
dence that you will be able to agree upon such a verdict as -will be 
sustained by the evidence and your own consciences. 



IN RE. ARAM. 

Sixth Judicial District Court, October, 1857. 
Impeisonment for Debt — Discharge. 

A person imprisoned for concealing his property, witli the intent to defraud his credit- 
ors, must be released if he satisfy the court he no longer has any property under 
his control. 

Motion to discharge the defendant on a writ of habeas corpus. 

BoTTS, J. — Application for discharge under the " Act for relief of 
persons imprisoned by civil process." 

The defendant being sworn, unequivocally denies the possession of 
any property except a very small portion of that by law exempt from 
execution. Notwithstanding this, his creditors contend that he has 
property, which he is concealing from the operatiort of legal process. 

The statute is penal in its nature, and, as I understand it, the sus- 
picion of concealment having been extinguished by the oath of the de- 
fendant, the onus of their allegation rests upon the creditors, and unless 
I am satisfied, beyond a reasonable doubtj that the defendant has 
property under his control, which he is concealing, he must be dis- 
charged. In determining the issue presented by this case, which is 
simply the present ability of the defendant to pay the judgment under 
which he is confined, his former conduct is wholly immaterial. No 
matter how criminal it may have been, his continued imprisonment is 
only intended as a means of coercing the surrender of his property ; 
when it ceases to answer this end it becomes illegal. It is long since 
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the humanity of the law permitted the crime of debt to be punished by 
imprisonment. To the criminal laws, a citizen may be compelled to 
answer for the perpetration of a fraud. Of that it is not our province 
to inquire. The defendant is imprisoned on civil process, and he is 
here, not to answer to the community for the perpetration of crime, 
but to his creditors for the money he owes them. 

He swears positively that he is without the means of payment. A 
great latitude has been allowed the creditors in their ai tempt to dis" 
prove his statement. They have sought to do it by tracing efifects to 
his hands, and requiring him to account for their disbursement. This 
mode of proceeding to disprove the solemn oath of the defendant, is in 
its nature unsatisfactory, and becomes weaker and weaker as the period 
of acquisition recedes from the period of investigation. 

It is impossible that the court could tolerate an investigation for such 
purposes, of the acts of a lifetime, consequently some reasonable period 
must be fixed on as the limit of such an investigation. Accordingly, ' 
I go back to April, 1856, when the defendant dissolved his partnership 
with Palmer, and began to trade on his own account. 

Upon the dissolution of the partnership, he admits the possession of 
goods and debts to the amount of about 17,000. He afterwards re- 
ceived goods, and borrowed money, together, from April, 1856, to 
January, 1857, amounting to about $16,500. This makes $23,000 
received during this period, to be accounted for. He swears to a de- 
tailed account of disbursements during this time, amounting to about 
$19,000. This consists of payments for goods, family expenses, freight, 
&c. He then sells out his stock on hand, together with his storehouse, 
for $3,000, and this sum, he states, he afterwards expended in paying 
debts due to his brother, and in lawyer's fees. Let it be remembered 
that it is admitted that the defendant is an illiterate man, and kept 
very imperfect books, even of his mercantile transactions. This state- 
ment purports to be only an account of his disbursements, as near as 
he can remember them. 

It will appear then, that there is nothing unreasonable or contradic- 
tory in his statement ; nothing in it, per se, to invalidate his oath of 
inability to discharge his liabilities. Now as to the evidence aliunde 
adduced by the creditors, viz : the depositions of the two brothers of 
the defendant, and that of his former partner. Palmer, although there 
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are some discrepancies, as might be expected, both between their sev- 
eral statements, and those of the defendant, in regard to minute trans- 
actions, running over the space of tvrelve months, upon the whole, they 
tally remarkably well. Whether these transactions fixed upon the de- 
fendant the crime of obtaining goods under false pretenses, or an inten- 
tion to reduce bulky assets to money, and fly the country, is not the 
question. I see nothing in them to satisfy me that the defendant has 
not, as he swears he has, divested himself, and been divested by oper- 
ations of law, of all his available assets. If it shall heteafter appear 
that his statement is untrue, he will have to answer to the laws of his 
country for the commission of perjury. If he be found with property, 
his creditors can still seize it on execution. Where there is so much 
to be risked, and so Httle to be gained, by falsehood, the defendant's 
oath is entitled to great weight. 

I see nothing in the case to satisfy me that the defendant is hiding 
or concealing any of his effects from his creditors. 

Let him be discharged. 



SANCHEZ vs. STOUT. 
Twelfth Judicial District Court, September, 1857. 

CONTINTJAIfCB. 

A defendant, as well as a plaintiff, may have a cause continued, after the trial has com- 
menced, on the ground of surprise. 

This is an action of ejectment, brought by Francisco Sanchez, agamst 
Arthur B. Stout, and others, to recover possession of an hundred vara 
lot, situated in the city of San Francisco. The plaintiff submitted the 
case upon the pleadings, it having been averred in the complaint, and 
not denied in the answer, that a grant of the land in controversy, had 
been made to the plaiatifF. 

On the back of the grant, which was put in evidence by the defend- 
ants, Sanchez executed a deed of the premises to one " El More," who, 
dying, conveyed the same by a " Spanish wiU," to the grantors of these 
defendants. A witness, to prove this wiU, named Gregoreo Bscalante, 
21 
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was offered by the defendants. Upon his taking the stand, plaintiffs 
examined him touching his competency as a witness, when he stated 
that he was a native of Manila, that his father was a Spaniard, but 
did not know the parentage of his mother. A witness was then intro- 
duced by plaintiff, who had long resided in Manila, and who, from 
EscaJante's appearance, judged him to be a " Chinese Mestizo," i. e. 
a mixture of Chinese and other blood. Plaintiff objected to the intro- 
duction of his testimony, as being within the rule declared by the su- 
preme court in the case of the People vs. Hall, 4 Cal. p. 399. The 
court sustained the objection, and did not permit him to be introduced. 
A part of the testimony in a deposition offered in evidence by defend- 
ants, was also ruled out. 

Defendants then asked to have the jury discharged, and the case go 
over the term, on the groimd that they were surprised, firstly, by the 
exclusion of portions of the deposition, and secondly, by that of the 
witness Escalante. 

In support of the motion, the defendants read an affidavit to the 
effect that they had no suspicion that the witness was not a native Cali- 
fomian, until the objection was taken on the trial, but supposed that he 
was, from his appearance and language, and his having been one of 
the old residents of this district. 

Bennett and Sutherland, for plaintiff. 

Crockett ^ Page, for defendants. 

Norton, J. — ^Although it is not usual for a case to be continued, 
after trial begun, at the instance of the defendant, on the ground of 
surprise, upon his part, yet there seems to be no good reason why such 
a course should not be permitted. The practice which obtains in our 
courts, of allowing a plaintiff to withdraw a juror and continue a case, 
on the above ground, is one which, it seems to me, is not founded in 
good pohcy ; it would be better, in all such cases, to let the trial pro- 
ceed, and leave the parties to their remedy, by a motion for a new 
trial, but the practice is too well settled to be now changed by this 
court. The second ground upon which this motion is based, falls with- 
in the estabhshed rule, inasmuch as Escalante's appearance and lan- 
guage certainly would tend to throw counsel off from any inquiry into 
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his nativity, but which being ascertained, renders him clearly incompe- 
tent as a witness. The first ground of surprise advanced for the 
granting of this motion, is insufficient, but as the second would have 
been a good one, under our practice, had it been presented by a plain- 
tiff, under similar circumstances, I will hold it to be so now, and will 
grant defendants' motion. 



THOMAS vs. THOMAS. 
Twelfth Judicial District Court, October, 1857. 
Ability to support — Divorce. 

What constitutes such an ability, within the meaning of the statute allowing divorces, 
on the part of the husband to support the wife, that the omission on his part to do 
it will authorize a divorce. 

Bwrhanh, for plaintiff, 

Defendant not in court. 

Norton, J. — The plaintiff asks a divorce on the ground that the de- 
fendant has, for three years, wilfully neglected to furnish her with the 
common necessaries of life, having the abihty to provide the same. The 
proof of this ability is, that he is an able-bodied man, in good health, 
and a carpenter and joiner by trade, and able to earn the means of 
supporting his family. I had some question, whether the abUity con- 
templated by the statute was not some fund on hand, or some property 
out of which the means might be realized. But it is settled upon 
authority, that a man will be required to furnish alimony to his wife, 
in case of divorce, out of his daily earnings, if he has no other means ; 
and upon principle, the same rule must apply to a husband and wife 
while living together. He must furnish her the common necessaries 
of life, if he is able to earn the means. (Bishop on Marriage and Di- 
vorce, sec. 537-604 ; Kirby vs. Kirby, 1 Paige, 261 ; Lawrence vs. 
Lawrence, 3 Paige, 267.) The plaiutiff is, therefore, entitled to a 
divorce on the proofs. 
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SELBY VS. RILEY. 

Sixth Judicial District Court, October, 1857. 
Failure op Consideration. 

If property is sold, while in the possession of the sheriff, by virtue of an attachment, 
duly issued, the title, which remains in the vendor, will pass to the vendee, but 
subject to the lieu created by the attachment — and in an action by the vendor, on 
a promissory note, given to him in payment for the property so encumber- 
ed, the vendee cannot plead this lien as working such a failure of consideration, 
as will entitle him to recoup the amount expressed on the face of the note, to the 
extent of the lien. To such a vendee the doctrine caveat emptor applies. 

The facts are fully set forth in the opinion. 

P. L. Edwards, for plaintiff. 

Ujptan Sf Hereford, for defendants. 

BoTTS, J. — The plaintiff and defendants being in the city of Sacra- 
mento, the former sells to the latter certain personal property, then in 
the town of Foleom, and upon the road between Folsom and Jackson. 
The defendants execute and deliver to the plaintiff their promissory 
note for the purchase money, and receive an order upon the agent of 
the plaintiff for the delivery of the property. This action is brought- 
upon the promissory note, and the defendants plead a failure of consid- 
eration. To sustain their plea, they prove that the property was at- 
tached by the creditors of the plaintiff, on the night of the day on 
which they purchased, and that under this attachment, the property 
was finally sold, and that they never reduced it to actual possession. 
As to a portion of the property, it appears that the sheriff had attempt- 
ed to levy an attachment upon it, previous to the sale by the plaintiff to 
the defendants ; but under my view of the law, it is not necessai»y 
to decide whether the acts of the sheriff amounted, in law, to a levy 
or not. 

Between the parties there can be no doubt that the act of sale was 
perfected by the delivery of the note on the one hand, and the order for 
the property on the other. From that moment the right of dominion 
was transferred from the vendor to the vendee, just as much as if the 
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consideration of the transfer had been the payment of money, instead 
of the promise to pay, and there are no circumstances that mil consti- 
tute a defense to this suit, that would not sustain an action to recover 
back the money, if it had been actually paid. 

Under circumstances hke these, a bona fide vendee is allowed a rea- 
sonable time to reduce the property purchased into actual possession. 
See Montgomery & Berry vs. Hunt, 5 Cal. 366. It is possible that 
by the laches of the vendee in this respect, he may let in an attach- 
ing creditor, but he can surely take no advantage of his own wrong. 
As far, therefore, as the attachment after the sale, is concerned, if by 
it the vendee was deprived of the property he had bought, it was his 
own fault. 

But it is said that a portion of the property was under attachment, 
at the time of sale. Will the fact that such property never came to 
the possession of the vendee, constitute a part failure of consideration 
for which the defendant would have a right to recoup in this action ? 
It may be very doubtful whether the property was ever attached ; if 
it was not, it was still in the possession of the plaintiff at the time of 
the sale ; if it was attached, it was then in the hands of the sheriff. In 
either event, the title remained in the plaintiff only ; in the latter case 
it wa,s encumbered by the lien that attached in consequence of the 
levy. 

Now, for a long time it was the doctrine of the common law, that a 
sale of personal property imphed no warranty of title, but I think the 
modern doctrine is, that a sale of personal property by one in possess- 
ion, (aliter if ia the possession of another,) carries with it a warranty of 
title. It never was held, that I know of, that a sale in either the one 
case or the other, implied a covenant against incumbrances. (See 
Chitfcy on Contracts, p. 246, and authorities there cited.) 

Thus, even if the property was in the hands of the sheriff, encum- 
bered by the hen, the purchaser took at his risk, and is in the category 
of those to whom the doctrine of " caveat emptor" is iutended to apply. 
The plaintiff is entitled to judgment for the principal and interest due 
upon the note — ^let judgment be entered accordingly. 
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IN RE, VEDDER. 

Sixth Judicial District Court, Oct., 1857. 
Pkobate Courts. 

The provisions of the statute, authorizing probate judges to appoint guardians, are not 
in conflict with the section of the constitution vesting district courts with all the 
powers known to courts of equity. 

The facts are sufiSciently referred to in the opinion. 

Smith ^ Hardy, for petitioner. 

T. Conger, for the guardian. 

BoTTS, J. — This case comes up on a habeas corpus ad subjiciendum, 
in which the petitioner seeks to be restored to the custody of her infant 
female child, thirteen months of age. The return to the writ shows 
that the child is in the care and keeping of her grand-father, who has 
been appointed her guardian, with the right of custody, by the probate 
judge, for the county of Nevada. 

The only inquiry proper to this proceeding is this — ^is the infant in 
legal custody ? That the equity powers of this court extend to all 
questions of guardianship is, I think, hardly to be doubted. The sixth 
section of the 60th article of the constitution invests the district courts 
with aU the powers known to courts of eqxdty, and none of those powers 
are more thoroughly established than the full authority over the sub- 
ject of the guardianship of minors. But it is the common law, and 
not the equity powers of this court, that are invoked by this proceed- 
ing. 

The common law courts possess no power of this kind. They exer- 
cise no supervision over the subject of guardianship. It is true, that 
upon a writ of habeas corpus, a common law court, or a judge thereof, 
may inquire whether the prisoner is illegally detained, but they can go 
no further ; if it appear that the defendant is in the custody of a guar- 
dian, appointed by the court of competent jurisdiction, the inquiry is 
at an end, and the defendant must be remanded. Up to this pomt the 
law is clear enough, and it would seem that its application to this case 
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is not less apparent. But the counsel for applicant raises this grave 
question : Is not the statute conferring powers of guardianship upon 
the probate court, in opposition to that distribution of judicial powers 
established by the sixth article of our constitution ? To sustain his 
position, he refers the court to the case of Parsons vs. The Tuolumne 
Co., 5 Cal. 43. The Supreme Court in that case, undoubtedly, 
declared that the legislature can confer upon the county courts no 
jurisdiction over subjects included in the " general frame- work of courts 
of common law and equity." It is clear that the appointment of guar- 
dians was, by the common law system, vested in the chancery court, 
and that it is therefore by the constitution vested exclusively in the 
district court. If this were so, it would follow that the appointment of 
Vedder was a nuEity, and as the only question to be determined on 
this apphcation is as to the lawful right to the custody of the infant, 
and as the law unquestionably confers that right upon the mother, in 
the absence of the father, although equity may deprive her of it, it 
would follow, that it would be my duty to order the child into its 
mother's keeping. 

But there are two answers to the argument of the learned counsel 
for the applicant : First, it does not appear that at common law the 
chancery court exercised the power of appointing guardians. Time 
out of mind, the chancery court of England exercised a supervisory 
power over the whole subject of infants and their estates ; even to the 
removing of one guardian, perhaps, and the substitution of another ; 
but the power of original "appointment began to be exercised by the 
court of chancery in England, abo,ut the latter part of the reign of 
Wilham III. (See Reeve's Domestic Relations, p. 316.) It is true 
that Chancellor Kent, in the 2d vol. of his Commentaries, p. 226, says : 
" the power of the chancellor to appoint guardians for infants, is a 
branch of his general jurisdiction over minors and their estates, and 
that jurisdiction has been long and unquestionably settled." But an 
examination of the earlier authorities to which he refers, will show, that 
they sustain the supervisory power only. At the common law, there- 
fore, we hold that chancery exercised only a supervisory power, in its 
nature appellate, over the appointment of guardians. 

But the constitution of California provides, that the county judge 
shall perform the duties of surrogate or probate judge. The term sur- 
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rogate in England, is applied, I believe, to the -deputy or vice chan- 
cellor of the ecclesiastical courts. The power of the ecclesiastical 
courts to appoint guardians to the persons of infants, has always been 
a bone of contention between those courts and the common law lawyers 
of England. But in Vermont, Massachusetts, Connecticut, New York, 
New Jersey, and probably in all the states where the term surrogate, 
or probate judge is used at all, the power of appointment is lodged 
■with that officer. I take it, then, that when the constitution confers 
upon the judge of the county court, the powers of a surrogate, or pro- 
bate judge, it intends that that officer shall exercise the power of ap- 
pointing guardians to infants, 

This is enough for the purposes of this case. The infant was in the 
lawful custody of her guardian — let her be remanded. 



COFFEE vs. MEIGGS. 

Twelfth Judicial JHstriet Court, October, 1857. 

Breach op Contract — ^Damages. 

Where a contractor is prevented by his employer from doing a certain act which he had 
contracted to perform, in an action by the former to recover the contract price, ha 
is entitled to the whole contract price, if proof cannot be adduced to show what the 
cost or profit would actually have been. 

Full reference to the pertinent facts of the case, is made in tha 
opinion. On motion for a new trial. 

J. Satterlee, for plaintiff. 

iS. M. Bowman, for defendant. 

Norton, J. — This action is brought by the plaintiff. Coffee, to re- 
cover the amount specified in a contract, made between him and the 
defendant, by the terms of which, Coffee was to make such alterations 
in the engine of a steam boat, belonging to defendant, that she would 
make twelve knots an hour. The nature of this alteration was not speci- 
fied, being left entirely to the discretion of the plaintiff, who was to do 
something to produce the above result upon her speed, for attaining 
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■which end, he was to receive flOOO. It was in proof that the defend- 
ant interrupted Coffee in the execution of the contract, and prevented 
his terminating it. 

Ordinarily, a person who contracts to perform a particular piece of 
work, such as the building of a house, the grading or paving of a street, 
or anything else, the cost of which can be ascertained, and who is pre- 
vented by his employer, doing or completing the work, is entitled to 
recover the profit he could have made. But in a case like the, pres- 
ent, where no particular thing is contracted to be done, but only a re- 
sult to be produced ; where the mode and manner of doing the work, 
and the materials to be used, depend entirely upon the judgment and 
discretion of the contractor, and where his pecuhar skill and knowl- 
edge, and personal handiwork, may be the main elements to be employ- 
ed, and m consequence thereof it is impossible to prove by witnesses 
what the cost, or profit, would be, the rule of damages is the contract 
price, within the principle decided by the Supreme Court of this state, 
in the case of Baldwin vs. Bennett. 4 Cal. Rep. 392. 

There might be some question whether the defendant was, or was 
not, justified in preventing Coffee from proceeding with the alterations, 
inasmuch as it appeared that the latter was about to destroy, or at least 
to injure, to a considerable extent, a valuable pipe, connected with the 
engine, but the jury were only asked to find upon the fact of interruj- 
tion, the defendant declining to raise a question as to the right to in- 
terfere under the circumstances, and hence I cann9t see any good 
ground for disturbing their verdict. 

New trial denied. 



OSGOOD vs. HAMILTON, EXR. 

Twelfth Judicial District Court, October, 1857. 

Motion for a Judicial Re-Sale. 

Where property has beeen sold, under order of a court, to effect a partition of partner- 
ship assets, in which infant heirs are interested, a re-sale will not be ordered upon 
the offer of an advance,of ten per cent, upon the amount brought by the property, 
if the transaction be free from fraud, surprise, or if the property has not been sacri- 
ficed, r 
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The necessary facts are stated in the opinion. On motion to open 
the biddings upon the sale of certain real estate, and for a re-sale. 

Janes, Lake ^ Boyd, for plaintiflf. 

Daniel Rogers, (guardian ad litem for infant heirs) for defendants. 

For the motion, D. Rogers contended : 

,1st. That, from the analogy of the law, providing for the setting 
aside sales by executors, it would seem that this court has the power 
of opening the biddings, upon an advance of ten per cent, beyond the 
price for which the property was sold. 

2d. That, according to the EngUsh chancery practice, opening bid- 
dings is a matter of course, when an advance of ten per cent, is offered. 
(See 3 Daniel's Chancery Practice, 923, and cases there cited). 

3d. That, inasmuch as the plaintiff was the purchaser, (his being 
the only bid,) and the defendants mostly infants, the present case calls 
for the interference of the discretionary powers invested in courts, ex- 
ercising chancery power. 

4th. That although the courts of New York have not adopted the 
English practice in opening biddings, yet, in extraordinary cases, they 
win do it. 2 Paiges Chancery i2. 99 ; 3 JohnsotCs ChanceTy It. 290 ; 
13 WendelVs R. 224. 

D. Lake, opposing the motion, argued : 

There are not many reported cases to be found, in either the Eng- 
lish or American books, where judicial sales are sought to be opened. 

The cases in which such practice most usually occurs, are cases of 
probate sales. And in them, the practice is usually founded on some 
express provision of the statute regulating such sales, as in our own 
state. (See Comp. Laws, page 401 § 119.) The rule in these 
cases is absolute and certain. No discretion is left in the oourt. 

We do not find in the books any reported cases of application to open 
a partition sale. We can only assume that the power of the court is 
analogous to that exercised in mortgage cases. 

It is undeniably the practice in England to^open biddings at master's 
sales, prior to a confirmation, and sometimes even after confirmation. 
In the first case, upon a mere advance upon the former bid, and in the 
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second, upon such advance, and some circumstances showing surprise 
or mistake, or fraud. 

The manner of conducting the sale in England is very different from 
ours, and opening the biddings is as much a part of the machinery of 
a judicial sale there, as is the making of a deed to the purchaser. For 
description of both the Enghsh aud American modes of makiag sales, 
by the master, see remarks of senator .Mason, in the case of CoUier vs. 
Whipple, 13 Wmd. p. 233. 

The English practice has never been followed in this country. 

Mere inadequacy of price is not here deemed a sufficient ground for 
opening a sale. 

See WiiUamson vs. Dale, 3 Johns, G. G. 290 ; White vs. Floyd, 1 
Spier's Uq. B. (New Jersey) 355 ; Dunear vs. Dodd, 2 Paige G. B. 
99 ; 2 Soffman's Gh. Prac. 146 ; Young vs. League, 1 Bailey's Eq. 
(So. Carohna) 17 ; Dick vs. Cooper, 24 Perm. 222 ; Wertzel vs Fry, 
4 Ball. 218 (2d Ed. p. 209 ;) Glenn vs. Clapp, 11 Gill and J. 1 
(Maryland :) House vs. Walker, 4 Md. Gh. Beds. 62. 

We further contend, that this is a statutory proceeding, and that no 
provision is made in the statute for opening the sale. The sale is to 
be to the highest bidder, at the time and place contained in the notice. 
See practice act, § 287. 

The only ground for refusing a confirmation of the salo, to be found 
in the statute, is contained in § 295, of same act, and that is not this 
case. 

Norton, J. — In this case certain real estate, in the city of San 
Francisco, was sold under an order of the court, to effect a partition. 
Some of the parties in interest are infants. The property sold for |15,- 
000, and since then, responsible persons have offered to bid $17,000, 
in case a re-sale is ordered, for which a motion is now made. 

In England it is the custom to open the bids, in case an advance of 
ten per cent, is offered. In this country, the courts have refused to 
adopt this custom, and it seems for good reasons. (Duncan vs. Dodd. 
2 Paige, 99 ; Collier vs. Whipple, 13 Wend. 232.) In case of fraud 
or surprise, or where the property of infants had been manifestly sac- 
rificed by the neglect of their guardians, relief may be granted, but 
this is not a case of that kind. 

Motion denied, and report of sale confirmed. 
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HOVBY vs. WHITMAN. 

Sixth JuAieial District Court, October, 1857. 

Mandamus. 

A state court will not grant a mandamus to a state officer, to settle claims against the 
state. , 

The facts are stated in the opinion. 

Latham ^ Sunderland, for plaintiff. 
Defendant not represented. 

BoTTS, J. — This is another petition for a mandamus to the controller 
of state. Nobody appears upon the part of the state, and I am asked' 
to take as confessed, the allegations of the petition ; supposing they 
are aU true, I shall deny this application. 

The petition alleges, that by the appropriation act, of 1856, the sum 
of three thousand dollars was appropriated to defray the expenses of 
translating the laws ; that one Eldredge, was selected for the perform- 
ance of this duty, by a joint committee of the two houses ; that by the 
authority of said committee, Eldredge proceeded to translate into the 
Spanish language, the laws of 1856 ; that he completed the work as 
soon as possible, and deUvered it to the secretary of state, on the 8th 
day of May, 1857, presenting, at the same time, to that officer, a bill 
against the state, for the sum of six hundred and twenty-three dollars, 
for such translation ; that such claim of Eldredge was afterwards pre- 
sented to the board of examiners, and by them approved ; that Eldredge, 
for a valuable consideration, assigned said claim to the petitioner ; that 
petitioner presented said claim to the controller, who rejected it, and 
the petitioner concludes with a prayer for a mandamus, compelling the 
controller to draw his warrant on the treasurer for the amount of said 
claim, it being alleged that an amount sufficient and applicable to the 
payment of said amount, is lying in the treasury. 

The state of California has heretofore declined to invest her judicial 
tribunals with authority to decide upon claims preferred against her. 
Indeed, the constitution expressly provides for the election of an officer, 
to whose arbitrament such claims shall be submitted, and there is no 
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provision for an appeal from his decision. By the law of 1856, crea- 
ting the board of examiners, the power of the controller to pass an ac- 
count, is curtailed, but his power to reject is as potent as ever. The 
only appeal I know from the decision of a state controller, lies to the 
legislature, or to a special commission, created for the piirpose, by 
legislative enactment, as the court of claims established by the general 
government. 

The application is denied. 



HARNEY vs. RYAN. 

Sixth Judicial District Court, October, 1857. 

Ejectment. 

The defendant, in ejectment, cannot set up an outstanding title against a plaintiff; who 
proYcs a prior possession. 

The requisite facts are referred to in the opinion. 

, for plaintiff. 

, for defendant. 

BoTTS, J. — This is an action of ejectment. The defendants went 
into possession of the premises in controversy, under a purchase at a 
sale ihade by virtue of an execution issued out of the superior court of 
the city of San Francisco, in a suit in which Wethered, the plaintiff's 
grantor, was defendant. It is admitted that the sale was a nullity, 
and that Wethered had no title to the property. Can the defendant, 
who paid the purchase money, set up the outstanding title, by way of 
defense, to this action ? 

In my opinion, this case turns upon a point that was not distinctly 
settled, between counsel, on the trial, the proofs, consisting only of 
verbal admissions of counsel, a very loose and objectionable mqde of 
proceeding. I aUude to the fact of prior possession of Wethered. The 
sale is a nulUty ; there is no privity between the defendants and the 

Note. — We regret that we^re unable to furnish the uames of the counsel who argued 
this case. 
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plaintifif's grantor ; they are entire strangers ; the only supposed link 
is repudiated by both ; consequently, there can be no question of estop- 
pel. A stranger, without either paper title, or prior possession, can- 
not eject the defendant. His possession protects him. On the other 
hand, the defendant, in ejectment, cannot set up an outstanding title 
against a plaintiff, who proves a prior possession. Winans vs. Christy, 
4 Cal Rep. 70. 

Since, then, the plaintiff has failed to establish, either a paper title 
or prior possession, I shall render judgment for defendant, with leave 
to the plaintiff to open the judgment, if he desires to establish the fact 
of prior possession in his grantor. 



HASKELL vs. CORNISH.* 
Twelfth Judicial District Court, October, 1857. 
Promissoky Note. 

In an action on a promissory note, against the makers thereof, where the note was given 
to a person to procure the signature of a third party, and was then to be delivered 
as the note of an association, the plaintiff cannot recover, unless he can show either 
that he came into possession of it for a valuable consideration, or that the makers 
expressly recognized it, and against such the verdict may stand. 

The material facts are fully stated in the opinion. On motion for a 
new trial. 

Cr. P. Fobes, for plaintiff. 

J. JD. Creigh, for defendant. 

Norton, J. — This is an action founded on a promissory note, made 
by the defendants, in which the defense set up is that the note is not 
an individual promise, but was signed by them as trustees, and on be- 
half of an association. The First African Methodist Episcopal Church. 
It appeared that Cornish and Lewis executed this note as trustees of 
this association, and on behalf of the whole board, and that they then 
delivered it to one Harris, who was to have obtained the signature of 

* See ante, p. 112. 
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another member of the board previous to the delivery of the note. 
This he failed to do, and the plaintiff, in whose possession it now is, 
brings this action upon it, against the two makers whose names appear. 
After it came into plaintiff's possession the defendant, Cornish, saw 
it and remarked, " it's all right," or something to that effect. Lewis 
does not seem to have seen or recognized the note, in any manner, af- 
ter its dehvery to Harris. There is no proof, as far as he is concerned, 
that would raise the presumption of an implied assent on his part, for 
it is not shown that he ever saw the note, or heard, or knew anything 
about it after Harris took it for the purpose mentioned. The plaintiff 
introduced no evidence to prove that he was an innocent purchaser, 
that he came into possession of it in the regular course of trade, or that 
he received it for any valuable consideration whatever. 

Inasmuch as the defendants did not intend that the note should be 
dehvered until after the signing by their co-trustee, I should hold, in 
the absence of all proof that the plaintiff actually was a bona fide inno- 
cent purchaser, that he would not be entitled to recover unless it could 
also be shown that the defendants had, in some manner, manifested 
their acquiescence in the form of the note, in its present condition. 

There is proof of this character, as already stated, against one of 
the defendants, but none against the other. If the verdict had been 
against both, as I at first supposed, it would have to be set aside ; but 
as it was only taken against Cornish, it may stand. 



WHITE vs. MORSE. 

Twelfth Judicial District Court, October, 1857. 

Letters Testamentaet, as Evidence. 

Letters testamentary are prima facie evidence of the decease of the party to whose es- 
tate they refer, and that he died within the proper county to give the court jurisdic- 
tion. 

On motion for a new trial. The necessary facts are set forth in the 
opinion. 

W. W. Crane, for plaintiff. 



256 DISTRICT COURT REPORTS. 

White vs. Morse. — ^People vs. Cotse. 
J. P. Treadwell, for defendant. 

Norton, J. — This action is brought against the defendant, Morse, by 
the executor of the estate of one 0. B. White, deceased. On trial the 
letters testamentary were introduced, but there was no evidence, either 
of the death of the party, or that his decease occurred in this county. 
The introduction of proof upon this latter point I held at the time to be 
essential to the plaintiff's case, in order to show that the court had ju- 
risdiction ; and in the absence of any evidence upon this point, plaint- 
iff was non-suited. An examination of the authorities has, however, 
shown that the contrary seems to be the well established doctrine, and 
that the letters testamentary are, of themselves, prima facie evidence 
of the requisite jurisdiction, which, in the absence of proof to the con- 
trary, must be held to be conclusive. This ruling also appears to me 
to be the more reasonable and proper one of the two. 

The papers were in this case. introduced by the defendant himself, 
to show the fact that the bond had never been approved, because no 
approval is endorsed on the bond. But I do not think that this coun- 
tervails the presumption arising from the issuing of the letters, if in- 
deed it is a matter going to the jurisdiction at aU. 

New trial granted. 



PEOPLE vs. CORSE. 

Fourth Judicial District Court, October, 1857. 

Motion to Quash an Indictment. 

Where a defendant is not held to answer before the finding of the indictment, he may 
move to set it aside on any ground which would have been good cause for chal- 
lenge, either to the panel, or to any individual grand juror. 

Where the number of names required by the act regulating criminal proceedings, from 
which the grand jury is to be drawn, are not placed in the box, it would afibrd a, 
good ground for challenge to the pa,nel, and would therefore be sufficient to quash 
an indictment. 

The panel list required to be signed by the county judge, sheriff, and county clerk, does 
not comply sufficiently with the statute when signed by the judge alone. 

The facts upon which this motion is founded, are sufloiciently stated 
in the opinion. 



DISTRICT COURT REPORTS. 257 

People vs. Corse. 
W. K. Osborne, District Attorney. 
James, for prisoner. 

Hager, J. — Motion is made to set aside this indictment, on the 
ground of informality in the drawing of the grand jury. It not ap- 
pearing that the defendant was held to answer before the finding of the 
indictment, he may move to set it aside on any ground which would 
have been good cause for challenge, either to the panel or to any indi- 
vidual grand juror. C. Laws, p. 458, § 279. 

By the minutes and records of the court of sessions, it appears that 
but forty-eight names were copied from the assessment roll from which 
the grand jury that presented this indictment were drawn, and the list 
of the names placed in the box, and those drawn, is signed only by the 
county judge, when our statute (C. Laws^ p. 353, § 5) requires that 
fifty names shall be placed in the box, from which the county clerk, in 
the presence of the county judge and sheriflF, shall draw the names of 
twenty-four persons, to serve as grand jurors, and that a correct list of 
the names placed in the box, and those drawn, shall be kept, and cer- 
tified by the judge, clerk, and sheriff, and filed in the clerk's ofllce. 

In drawing the grand jury the essential requirements of the act have 
not been complied with ; fifty names should have been placed in the 
box, and the list and certificates should have been signed by the three 
officers, judge, clerk, and sheriff, and the signing of the one is insuffi- 
cient. It is to be regretted that the officers appointed to perform the 
important duty of drawing and forming a grand jury, did not. exercise 
more care and diligence in following the plain letter of the law. It is 
due to the county judge to say, that the certificates were properly 
signed by him, and that he has given information to this court that the 
imperfection in the list of names was an error in the person who made 
the copy. For the negligence of the other two no excuse appears. 

The objection of the defendant, in my opinion, is well taken, and it 
would have been a good cause of challenge to the panel in the court of 
sessions, under § 182, of the criminal code. The indictment must be 
set aside. The defendant, however, is not discharged — the case must 
be re-submitted to the grand jury — and if defendant has been admitted 
to bail, or deposited money instead, the bail or money must be answer- 
able for his appearance to answer a new indictment. 
22 
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D'HONDT vs. BONGARD. 

Sixth Judicial IHstriet Court, October, 1857. 

Possession — Ejectment. 

Actual possession of a portion of real estate, with color of title, will sustain ejectment 

for the whole tract described in the colorable title. 
A grant of the Governor of California is such a colorable title. 

The facts are set forth in the opinion. 

Latham ^ Sunderland, for plaintiff. 

Crocker ^ McKune, for defendant. 

BoTTS, J. — This is action of ejectment, brought to recover the pos- 
session of lot No. 2, in the square between R and S, Front and Second 
Streets, in the city of Sacramento. A jury having been waived, the 
case was submitted to the court. 

I have decided that the deposition of Vioget, taken in the suit of 
Brannan vs. Wiley, offered by the plaintiff is inadmissible, both be- 
cause of the irrelevancy of the matter deposed to, and because it was 
evidence taken in re inter alios acta. 

The case then rests upon the original petition of and grant to, John 
A. Sutter, the mesne conveyances from Sutter to the plaintiff, and the 
depositions of Sutter and Fowler, together with admissions made by 
counsel in open court, upon the day of trial. 

I find, as matter of fact, that Exhibit 3J, is a correct translation of 
the petition presented by Sutter to Juan B. Alvarado, Governor of 
California, on the 15th day of June, 1851. Exhibit No. 4, is a cor- 
rect copy of the original grant to Sutter, made in compliance with 
said petition ; that the map marked Exhibit 4\, is a correct copy of the 
map accompanying the original petition, and referred to in the peti- 
tion and grant ; that the plamtiff exhibits a perfect deraignment of 
title from Sutter ; that Suttei^ and his grantees, since 1841 have had 
an actual and unbroken possession of a portion of the land contained 
in the limits of his grant ; that the lot in controversy is within the 
limits of said grant, and that the defendant is in possessiofl of the 
premises in dispute. 
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Upon these facts I adjudge, as matter of law, that the plaintiff is 
entitled to a judgment for the possession of the premises described in 
the complaint, and his costs of suit. 

This is a most important case, and one on which I have bestowed 
the most profound consideration. The doctrine that an actual posses- 
sion of a part, with color of title, will sustain ejectment for the whole 
tract described in the colorable title, has been settled for me by the 
Supreme Court, in Gunn vs. Bates & McCartney, decided'July term, 
1856. Nay, more, that case relieves me from the embarassment of 
determining whether this incipient step towards the acquisition of title 
— the grant of the Grovemor of California — ^is color of title, since 
Sheldon's title, upon which the action in that case was maintained, is 
identical with Sutter's, which is the foundation of this. So far, then, 
the way had been paved before me, and the road was easy enough. 

But it is contended by the defendants, that the boundaries of the 
grant include neither the place known as " Sutter's Fort," of which it 
is admitted Sutter had actual possession, nor the land in controversy ; 
and it must be admitted that the terms of the grant are vague and 
uncertain enough to leave some room for doubt. But after much con- 
sideration, I cannot but think that there is a decided preponderance 
of reason in favor of the interpretation that extends the grant to all 
the land delineated upon the map which accompanied the petition ; or 
I would rather say, the right of selection of the eleven leagues vested 
in Sutter by the grant, embraced all the ■ land delineated upon the 
map ; and this right of selection as against others than the Govern- 
ment or its grantees, has been held equivalent to a grant. 

It is true, that the grant in one, specifies as a southern boundary the 
line of latitude 58 degrees, 49 minutes and 32 seconds, and this line, 
it is admitted, is several miles north, both of Sutter's Fort and of the 
premises in controversy ; but I am inclined to think that the bound- 
aries specified in the third section of the grant are not intended as the 
boundaries of the grant, so much as a description of the main features 
and boundaries of the map according to which the grant is made. 

It will be perceived from an interpretation of the third section, that 
the term " sus Underos," its limits, marks or boundaries, may apply 
as well to " el diseno," the map, as to " eZ terreno," the land ; indeed, 
of the two names, the former is nearer to the possessive pronoun whose 
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antecedent is the point in question. Now let us look, to the other por- 
tions of the grant, and the surrounding circumstances, to assist us in 
solving this doubt. 

Sutter presents his petition, in which he solicits eleven leagues of 
land, to be selected from the territory included in the map annexed to 
his petition. In reply, the Governor states that he has examined the 
map : that it includes no land previously appropriated, and is, there- 
fore, all subject to grant, and he concedes the prayer of the petition. 
Upon confirmation by the Junta Department, he says that the proper 
officers will proceed to segregate the eleven leagues, and put the peti- 
tioner in possession. The land intended to be granted, says he, 
amounts to eleven square leagues, to be selected from that portion of 
country included in the accompanying map, the hmits or boundaries 
of which are as follows, viz : " ' Los tres Picos/ and latitude 39 deg., 
41 min., 46 sec. on the north ; the borders of Feather River on the 
east; latitude 38 deg., 49 mia., 82 sec. on the south, and the River 
Sacramento on the west." Now, upon an examination of the map, of 
which we take this to be intended as a description, we find that its 
prominently marked features are " Los tres Picos," and a line of lati- 
tude in the upper part ; the Feather River the most eastern object ; 
the Sacramento the most western, and a certain line of latitude the 
most southern. 

The line of latitude in the north, which, neither in the grant or on 
the map purports to be the line of the Three Peaks, on the copy of 
the map in evidence, is without the figures that probably appeared in 
the original. In the grant they are designated as 39 deg., 41 min., 
45 sec, a,nd this, it is admitted, is about a correct designation of the 
line appearing on the map. In this connection it is to be observed 
that this line on the map, stops short of the meridian of the " Three 
Peaks," which he considerably south of it, but which are the most 
northern object designated on the map, west of the point where the 
line of latitude terminates. Hence, in a description of the map, the 
northern hmits are said to be the " Three Peaks," and the fine of la<^ 
itude, 38 deg., 49 min., 32 sec. As anything else than a description 
of the map, this wpuld be an absurdity. How could a northern bound- 
ary of a tract of land be a line of latitude and a point south of that 
fine ? The fact that the line of latitude delineated on the map stops 
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at a point east of the Peaks, and the supposition that the grantor is 
describing the objects delineated in the northern part of the map, 
make this otherVise absurd expression, perfectly intelligible. Again, 
he says the Feather River lies on the east, the Sacramento on the 
west. This is the relative position of these rivers as they are repre- 
sented on the map. The Featlier river is the most eastern, the Sac- 
ramento river the most western, object delineated. As boundaries of 
the tract intended to be granted, this description would be impossi- 
ble, because it is admitted on all hands, that the line of latitude in- 
tended as the southern boundary of the tract, lies south of the junction 
of these rivers. Thus, whilst these terms answer well enough as a 
rough description of a rude map, they are contradictory and impossi- 
ble, if considered as designating the boundaries of the grant. 

Up to this point, every consideration leads to the conclusion that 
the Governor intended to adopt the map as descriptive of the limits 
within which the eleven leagues were to be selected, and that in the 
third section of the grant, he merely attempts to describe the northern, 
eastern, and western features of the map. Now, how is it with the 
southern line ? In the third section it is described as the hne of lati- 
tude, 38 deg., 49 min., 32 sec. On looking at the map, we find at its 
southern extremity a line marked " lindero 38 deg., 41 min., 32 sec." 
The two sets of figures differ only by a single stroke of the pen. Out 
of six figures, five agree exactly. If the one is not an attempted 
copy of the other, this is a singular coincidence, to say the least of 
it. But again, Sutter, in his petition, states that with the leave of the 
government, he has already established himself in the territory for 
which he seeks a grant, and that he calls his establishment " New 
Helvetia." On the map we find the conventional figure of a fort, and 
the words " Establa de Nueva Helvetia," written under it. The line 
of latitude designated as the southern boundary in the third section of 
the grant, would exclude the fort or estabUshment of New Helvetia 
from the grant, whilst the line at the southern extremity of the map 
marked " hndero," would include it. 

Now with all these facts before us, shall we determine that it was 
the intention of the grantor to fix, without any apparent reason, as the 
southern boundary of this grant, a line of latitude which would ex- 
clude the well known home of the petitioner — his fortified domicil— 
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the establishment on which he prides himself — ^making it the founda- 
tion of his claim to the favorable consideration of the government j or 
shall we adopt that construction which is so natural, so probable, and 
which gives him for his southern boundary, the line marked as lindero 
on the very map referred to, and adopted by the grantor ? For my 
part, I cannot hesitate a moment in determining that the third sec- 
tion of the grant, is intended merely as a description of the outlines of 
the map, and the southern boundary is misdescribed by a single fig- 
ure — an error which is corrected by a reference to the map itself, 
made a part of the grant. 

It is for these reasons that I find, as a mixed question of law and 
fact, that the plaintiff's grantor was in possession of a part, with color 
of title to a tract of land in which the premises in controversy are 
included. 

Let judgment be entered for the plaintiff. 



PHELAN vs. WHITMAN. 
Sixth Judicial District Court, October, 1857. 
Mandamus. 

Courts will not, by mandamus, interfere with the acts of an executive officer, unless 
the act commanded by law is so simple and so clearly defined, as to take away all 
discretion, and make obedience a mere ministerial act. 

Executive officers, being liable on their official bonds, to those who may be damaged 
by their misconduct, they should be allowed, in cases admitting of doubt as to the 
construction of the law governing their acts, to put their own construction upon 
it, and abide the consequences. 

The pertinent facts are set forth in the opinion. 

, for plaintiffs. 

, for defendant. 

BoTTS, J. — This is an application for a mandamus, to be directed 
to the Controller of State, commanding him to issue his warrant in fa- 
vor of plaintiffs, for the several sums of $447 99-iOO, claimed to be 
due them respectively from the State of California. 
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The case comes up on an agreed statement of facts. No objection 
is taken, either by demurrer or plea, to this extraordinary joining of 
the parties plaintiff. 

The only facts amongst those admitted, that seem to me to bear 
upon the question at issue, are the following : The petitioners are 
clerks in the office of the Treasurer of the State of California, appoint- 
ed, Phelan on the 20th day of February, 1857, ai;d Potter on the 24th 
day of February, 1857. By an Act of the Legislature, passed, April 
21st, 1856, the pay of the clerks in the Treasurer's office was reduced 
from $270 to $200 per month. The sixth section of this law reads as 
follows : 

" This Act shall not be held to reduce the salary .or pay of any of 
the incumbents now in office, who shall for their present term receive 
compensation at the rates now prescribed by law, but shall apply to 
every such officer hereafter elected or appointed." 

By an Act of April 30th, 1857, an appropriation was made of $2,160, 
to pay the clerks in the Treasurer's office. This sum divided amongst 
these clerks, would pay them exactly $270 per month. i 

If the accounts of the plaintiffs are audited at the rate of $270 per 
month, it is agreed that the said sum of $447 99-100 is due them. 

In deciding this case, I will take occasion to remark, that it is a very 
delicate question to determine, whether the duty and responsibility of 
auditiag the accounts of those having claims upon the public treasury, 
is not devolved by our political system, exclusively, upon the Control- 
ler of State ; whether the courts, by mandamus, can do more than set 
this officer in motion without pretending to control or revise his official 
action. It may be very convenient for these officers to procure the 
assistance of the courts in the solution of doubts as to their official acts, 
but they should pause to inquire whether a mandamus would protect 
them and their bondsmen, from the effects of official misconduct. 

The extreme verge to which courts have ever gone in relation to 
the acts of executive officers, is to declare that where the act commanded 
by law is so simple and clearly defined as to take away all discretion, 
and make obedience a mere ministerial act, the courts will, by manda- 
mus, compel its performance. It is sometimes very difficult to distin- 
guish between those cases which leave room for the exercise of discre- 
tion, and those in which the act to be performed is merely ministerial. 



264 DISTRICT COURT REPORTS. 

Fhelan vs. Whitman. 

Indeed, it is clear, that in determining this very question much ■will 
depend upon the peculiar views of him who is called on to decide it. 
What may appear a clear, simple and unmistakable command to one 
mind, may furnish room for doubt, difficulty and the exercise of discre- 
tion to another. For instance, this question will always occur in such 
a case as the present. To audit accounts against the State is the duty 
of the Controller ; it can in no way be called a judicial function. Laws 
are passed to guide the Controller in auditing accounts. They are 
commands of the Legislature directed to this officer, intended to gov- 
ern him in the discharge of his official duty. Is it not his duty to con- 
strue them ? Are not he and his bondsmen responsible for his obe- 
dience to them ? Suppose I should command him to do that which, 
hereafter, upon a suit upon his bond, this court, upon better advise- 
ment, should consider a breach of his official duty, would such an order 
protect him ? This is a matter worthy of grave consideration, because 
the question of protection is clearly the test of authority. It cannot 
be that the law can compel an action for which the law can demand a 
forfeit. 

In this case I am relieved from the necessity of doing more than 
throwing out doubts and hints upon this subtle point ; because, upon 
the merits of this particular case, without regard to the general ques- 
tion, I am prepared to deny the application for a mandamus. 

The law of 1856, reducing the salary of the clerks, is, in its terms, 
clearly apphcable to the plaintifife, they not being incumbents then in 
office, but being appointed after the passage of the Act. The only 
question, in truth, that it is proposed to raise by the terms of this sub- 
mission, is, does the appropriation made by the bill of 1857 virtually 
repeal the reducing Act of 1856 ? I answer, emphatically and confi- 
dently, that no positive statute can be repealed by an implication so 
loose as this. The presumption that the Legislature of 1857 overlook- 
ed the statute of 1856, is just as reasonable as that they intended to 
repeal it. 

The application for a mandamus is denied. 
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WAGONBLAST vs. WASHBRIM. 

Sixth Judicial District Court, October, 1857. 

Desckiption in Mortgage. 

The description in a mortgage of the property thereby encumbered, must be sufficient 
independently of anything dehors the mortgage to apprize a subsequent mortgagee 
of the same property, of the intention of the parties to the first mortgage, to charge 
the identical property; but the description must be fairly construed, and it is suf- 
ficient if the thing intended is clearly pointed out to a man of ordinary understand- 
ing, no matter what language may be employed. 

The facts are stated in the opinion. 

Winans ^ Syer, for plaintiflf. 

Clark ^ Grass, for defendant. 

BoTTS J. — An action of ejectment — -jury waived, and facts as well 
as law submitted to the court. 

In this case I find as matter of fact, that Hein and wife, being the 
owners of a portion of lot No. 1, in the block between 3d and 4th and 
K and L streets, in the city of Sacramento, executed a mortgage on 
the 21st day of April, 1853, to the defendant. In that mortgage the 
property conveyed is described as follows : 

" Situate, lying and being in the city of Sacramento, and described 
on the map of said city as part of lot No. 1, in the square between K 
and L and 3d and 4th streets, bounded as follows : commencing at a 
point 60 feet west of the corner of K' and 3d, running thence east on 
K street 20 feet, thence southerly 90 feet, thence westerly 20 feet, 
thence northerly 90 feet to the place of beginning." 

This mortgage was duly recorded on the 22d day of April, 1858. 
On the 24th day of September, 1853, said Hein and wife executed a 
mortgage of the premises in controversy to one Noonen. The mort- 
gage was duly recorded. Afterwards, on the 3d day of December, 
1853, the said Hein and wife mortgaged the premises in controversy 
to J. J. Chauvitau. 

In May, 1855, the defendant filed a bill in this court making Hein 
and wife, and Noonen, parties, in which she alleged that the premises 
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mortgaged to her by Hein and wife, although misdescribed, were in 
fact the premises in controversy, praying a decree of foreclosure and 
sale of said premises. On the 22d day of June, 1855, decree entered 
accordingly. The defendant purchased and entered under this sgle. 

Chauvitau assigned to Wagner, and Wagner to Shaffer. Shaffer 
on the 7th day of March, 1856, filed a bill of foreclosure, to which 
neither the defendant nor Noonen were parties. Decree of foreclosure 
accordingly and sale, at which Shaffer became the purchaser and final- 
ly received the Shaffer deed. Shaffer afterwards conveyed by deed 
to the plaintiff. Neither Chauvitau nor his assignees had any notice 
of the prior mortgage of the premises, except that furnished by the 
record of the mortgage to the defendant. 

An examination of the map of the city referred to in the defendant's 
mortgage, shows that the premises in controversy are, in fact, situated 
in the northeast comer of lot No. 1, with a front of 20 feet on K street, 
being 90 feet deep. The same lot would be perfectly described in the 
mortgage to the defendant by substituting east for west in the descrip- 
tion of the initial point. To run west from the comer of K and 3d 
would be to run into 3d street, as it is laid down on said map, and the 
description of the lot, literally construed, would place it wholly in 3d 
street. 

To my mind, these facts present only one question, but that a very 
embarrassing one, because, after a careful examination of the numer- 
ous authorities furnished me by counsel, I have found none exactly in 
point. The question is, is the description in the mortgage to the de- 
fendant sufficient to apprize a subsequent mortgagee, without any matter 
dehors the mortgage itself, of the intention to convey the premises in 
controversy ? Chauvitau is supposed to have been possessed of all the 
information that is to be drawn from the words of the prior mortgage, 
and an examination of the map to which it refers. The description of 
the property intended to be conveyed is to be construed, and fairly 
construed, by subsequent purchasers, and as the only use of language 
is to convey ideas, it is sufficient, no matter what language is used, if 
the thing intended is unmistakably pointed out to a man of ordinary 
understanding. Now, is there any reasonable man, who, looking at 
the map to which he is referred, would not say when he is told that 
the lot intended is part of No. 1, and is directed to begin at the corner 
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of 3d and K, and run west, which carries him straight into 3d street, 
is there a reader of ordinary understanding that would not say at once, 
here is a clerical error, the grantor meant east instead of west ? I 
think not. I think the error is one that is patent upon the face of the 
deed, a;nd could mislead nobody. 

I hold, therefore, that Chauvitau had notice of the prior mortgage 
of the defendant, and, consequently, that the plaintiff's grantor got 
nothing by his purchase. 

Let judgment be entered for the defendant. 



RICHARDS vs. SCHROEDER. 
Twelfth Judicial District Court, October, 1857. 
Chattel Moetgage — Delivery. 

In the case of a mortgage of personal property, a delivery of the property is necessary to 

its validity, as against a third person. 
But in case of a bulky article, such as a kiln of brick, a removal of the property is not 

necessary, provided there is an actual delivery of the property, symbolical, or 

otherwise. 

This is an action of replevin, brought to recover possession of a kiln 
of bricks, which was referred, by consent of counsel, to a referee, who 
found, as matter of law, that defendant was entitled to a judgment in 
his favor. Plaintiff's counsel now moves to set aside the report of the 
referee, for error, upon the facts, as found by him. The important 
facts are sufficiently set forth in the opinion. 

tT. Reynolds, for plaintiff, 

J. McCahe, for defendant. 

Norton, J. — The defendant, as constable of one of the justice's 
courts of this city, seized, by virtue of an attachment issued therein, 
in an action in which one Loring was defendant, the kiln of bricks, 
which forms the subject of this controversy, as the property of the said 
Loring. He, however, had previously given a biU of sale of the same, 
to this plaintiff, in the nature of a mortgage, to secure him in the pay- 
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ment of a debt of |500, which Loring owed him, and which one Web- 
ster, who held the goods to sell, on the account of the former, promised 
to pay. The referee found that there was no change of the possession 
of the property. By this he apparently meant, that the bricks were 
not actually removed from the yard, where they lay in the charge of 
Webster. In this case, such a delivery would not be necessary, it 
being sufficient that it should be symbolical merely, but it does not ap- 
pear that anything of this kind was ever done. This being the case, 
Webster remains in possession as bailee of Loring, and not of this 
plaintiff, who, therefore, is not entitled to maintain this action. 
The motion is denied, and the report of the referee confirmed. 



LtJNING vs. BRADY. 
Twelfth Judicial District Court, October, 1857. 

Certificate of Acknowledgment. 

I 

Where the certificate of acknowledgment, by the husband and wife, attached to a mort- 
gage, misnames the husband, but describes the wife by her true name, and states 
that she is known to the officer giving the certificate, to be the person who executed 
the mortgage, the defect of describing her as the wife of the misnamed husband, is 
not fatal to the validity of the certificate, as far as concerns the wife, and if the error, 
as far as affects the husband, be obviated by a new certificate, made on proof, by 
a subscribing witness, the proof of acknowledgment is sufficient. 

The material facts are stated in the opinion. On demurrer. 

S. M. Bowman, for plaintiff. 

McBougal ^ Sharp, for defendant. 

Norton, J. — This action is instituted to foreclose a mortgage, exe- 
cuted by the defendant, and his wife ; but there is a slight difficulty, 
which presents itself on account of an error in the certificate of ac- 
laiowledgment of this mortgage, arising from a misdescription of the 
husband. His true name is Thomas Brady, while the certificate of 
acknowledgement describes the parties as " Joseph Brady, aud Jose- 
phine, his wife." 
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The error, so far as it affects Brady, the husband, has been obviated 
by a new certificate, made on proof, by a subscribing witness. 

But it is urged, that the description, in the first certificate, is defect- 
ive as to the wife, that is, it describes her as the wife of Joseph, whereas 
in the mortgage it appears that she is the wife of Thomas. I think, 
however, this is not a fatal circumstance, as she is otherwise sufficiently 
described by her own name, and as being known to the officer as the 
person described in the mortgage. It is also objected, that the hus- 
band and wife should acknowledge at the same time, that is, that there 
should be one certificate which is good as to both. I can see no suf- 
ficient ground for this objection. The statute requires the wife to 
make her acknowledgment separate from her husband. It is sufficient 
that he has assented to her execution of the mortgage, by himself being 
a party to it. 

Demurrer overruled. 



DANA vs. STANFORD.* 

Twelfth Judicial District Court, October, 1857. 

' Assignment — Mortgage. 

Where an insolvent debtor mortgages all his property to one of his creditors, in order 
to secure the latter in the payment of his debt, and also to pay off the debts of other 
creditors, for which he is liable as endorser, the transaction is not an illegal assign- 
ment under our insolvent law. 

The facts of this case are substantially as follows : Deitz, a merchant 
in the camphene and turpentine business, finding himself in failing cir- 
cumstances, executed a mortgage of all his personal property to Stan- 
ford Bros., and transferred to them the possession. The terms of the 
mortgage were, that the mortgagees should sell the property with rea- 
sonable diligence, and should pay themselves with the proceeds to the 
amount of various debts which Deitz owed them, and which were then 
due, and also including sundry endorsements, executed by the Stan- 
fords, for the accommodation of the mortgagor, which notes were not 
yet due, but which the mortgagees paid upon maturity. Since the 

# See ante, p. 182. 
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transfer of the property the mortgagees have continued the business in 
■which Deitz was engaged, but have kept the accounts of the sales of 
the various portions thereof, distinct from their own private accounts 
current, and have also kept separate from their own goods the property 
itself. 

This action is brought by W. A. Dana, one of the other creditors of 
the insolvent, to set aside this mortgage, on the ground of its being 
such an assignment of his property, by an insolvent debtor, as is void 
under our law, as settled and declared by the Supreme Court of this 
State, and then to apply the necessary portion of the proceeds of the 
property, now in the defendant's hands, to the liquidation of plaintiff's 
debt. 

S. M. Bowman, for plaintiff. 

Crockett Sj- Page, for defendant. 

The case was tried by the court, without a jury. 

NoKTOH, J. — The ground upon which this action, to set aside this 
mortgage, is founded, is, that under cover of the mortgage, Deitz had 
made an assignment in fact of all his property, to the defendants, and 
with the intent to hinder and delay other creditors. As far as the in- 
strument by which the right of possession of the property is conveyed, 
shows on it 3 face, it is a mortgage, in the strictest sense and definition 
of the word, and is not an assignment. It is too well settled to admit 
of discussion that, in the absence of any statutory prohibition, a party, 
when in failing circumstances, may either pay any creditor or creditors 
whom he may elect to prefer, or he may give them such security for 
the liquidation of their demands, as lies within his power. The fact 
that the mortgagee, in this instance, is to sell the property which has 
been placed under his control, to secure him in the payment of his 
debt, in no way injures or affects the legal force and effect of the mort- 
gage itself. The mortgage leaves the general right of the property in 
the mortgagor, and merely subjects the property to a lien for the 
amount which the mstrument expresses. The creditor plaintiff, Dana, 
may buy the equity of redemption of the insolvent, which exists neces- 
sarily, from the very nature of a mortgage, and may appropriate it 
toward the payment of his debt. 



DISTRICT COURT REPORTS. 271 

Dana vs. Stanford. — Calvary Church vs. McKee. 

The same question has arisen in this case that was mooted in the 
case of McKenty vs. Gladwin, Hugg & Co. * that is, that the mort- 
gage, by its terms, authorizes the mortgagees to appropriate a sufficient 
portion of the proceeds of the stock, to the liquidation of debts to be- 
come due afler the execution . of the mortgage itself ; that is, the in- 
debtedness which would arise from Deitz to the mortgagees, upon the 
payment by the latter of various notes of the former, on which they 
had become endorsers. 

I held in that case, and having seen no reason to alter the conclu- 
sion to which I then came, I shall hold now, that that circumstance 
alone does not invalidate the transaction. In this case Stanford Bros, 
are undoubtedly accountable to Dana, and the other creditors of Deitz, 
for all the proceeds which they may realize upon the property, by 
which they have been secured, over and above the amount of their 
debt and liabilities ; and in an action against them for such surplus, the 
plaintiffs would clearly be entitled to recover, and possibly might com- 
pel them to account for any profits made by using the property instead 
of selling it. On the whole, however, I can see no good reason why 
this mortgage should be disturbed. 



CALVARY CHURCH vs. McKEE. 

Twelfth Judicial District Court, October, 1857. 

Consideration. 

A. executes and delivers to a church society a promissory note, on the representation, 
by a trustee, that the same can be credited upon the sum paid for pews. The trus- 
tee had no authority to make the representation, and the church never having 
adopted or confirmed it, would not have been bound thereby. Held that the prom- 
issory note was made without consideration, and therefore void. 

The principal facts of this case are briefly as follows : 
At a meeting of the members of Calvary Church, holden May 1, 
1856, one of the trustees represented that the church was in want of 



* See ante, p. 123. 
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funds, and donations were asked. Among others defendant executed 
a promissory note for $500, payable January 12th, 1857, -with inter- 
est, and delivered the same to one of the trustees. It further appeared 
that the member making the announcement at the meeting in question, 
stated at the same time, that those persons who should make donations 
would be entitled, at the sale of peVs, (to take place soon afterwards,) 
to credit these amounts in part payment for the same ; but no evidence 
was adduced to show that the trustee was authorized to make this as- 
sertion, or that the church ever adopted or confirmed it any manner, 
express or imphed. On the 1st of August a public sale of pews was 
held, at which McKee became a purchaser, and paid a premium over 
and above the amount fixed by the trustees, and had taken possession 
of the pews. 

This action is brought on the said note to recover the amount ther&- 
of. The case was tried before a jury, and a verdict given for plaint- 
iffs. This is a motion for a new trial. 

W. K. Osbom, for plaintiffs. 

J. D. Crdgh, for defendant. 

Who, in support of the motion, argued, 

First — That the note was but nudum pactum, citing, 3 Bos. ^ 
Full, 249 ; 7 Johns, 26 ; 16 Johns, 233 ; 18 Johns, 148 ; 1 Comst, 
582; 3 Comst., 93, 107, 112; 11 Mass., 19; 1 Com. Big., 24. 

Second — That there was no contract on the part of the trustees to 
give, nor on that of McKee to take ; therefore the declarations of a 
trustee at a public meeting were void, referring to 2 Barb., 565 ; 8 
Mass., 299 ; Byles on Bills, 95 ; and to support the general issue, 
cited 20 Johns, 288, and 24 Wend., 97. \ 

Norton, J. — The defense in this action rely upon the point that the 
note which forms the foundation of plaintiffs' claim, was given without 
consideration, and that he is not therefore bound to pay it. It seems 
that McKee gave this note at the meeting of the congregation, and after- 
wards, at the sale of pews, became a purchaser for a considerably larger 
sum than the amount of this note. The question turns upon the point 
of the authority of the trustee, who stated that donations would be 
received in payment for pews, to make the announcement, and the 
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binding character, or otherwise, of the announcement upon the church. 
The trustee had not that authority, and his act in no way imposed an 
obligation upon the church, or on its legally constituted authorities, the 
board of trustees. These were not then obliged to comply with the 
terms of this announcement, and it does not appear that they have ever 
since ratified it. There -was no mutuality in the contract. , For the 
foregoing reasons the note was given without any legal consideration, 
and the plaintiffs are not entitled to recover. If McKee has purchased 
a pew, or pews, for which he is still indebted to the church, of course 
the trustees can recover from him the purchase money. 
New trial granted. 



GERKE vs. CAL. STEAM NAVIGATION CO. 

Fourth Judicial District Court, October, 1857. 

Liability — Peecaxjtions . 

Wliere fire, used to generate steam, is likely to prove destructive to property, the per- 
sons using it must avail themselves of whatever appliances may have been proved 
competent to avoid the danger. 

Where property has heen destroyed by fire, originating from the sparks discharged from 
the smoke pipe of a boat running upon a navigable stream, in an action brought by 
the owner of the property, against the owners of the boat, for the damages sus- 
tained, he is entitled to a verdict, provided he can show negligence on the part of 
the owners, either in the construction or management of the boat, at the time, and 
that the damage was the immediate consequence of the negligence. 

The complaint, in this action, sets forth, that defendant is a corpo- 
ration, duly formed in accordance with law, and named the California 
Steam Navigation Company ; that on or about ihe 9th of July, 1856, 
the defendant was the owner of a boat, called the " Swan," propelled 
by steam, and that they then caused the same to run upon the Sacra- 
mento river, in this state ; that plaintiff was then the owner of certain 
real estate in the county of Tehama, known as the " Bosque," or 
" Lassen " ranch, the western boundary whereof is the Sacramento 
river ; that he caused about one hundred and thirty-two acres of the 
said ranch, bordering on the Sacramento river, to be sown with wheat 
and barley, and that, at the time aforesaid, the said grain, and a large 
23 
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quantity of grass, had been put in shocks and cocks, ready to be 
threshed, and that it amounted, in wheat, to 1,600 bushels, and in barley, 
to 3,730 bushels, and of grass, about $3,000 in value, and that he also 
had a fence about the said property ; that the said grain, as it stood, 
■was worth |9,000 ; that on the said 9th day of July, 1856, the wind 
blowing very hard at the time, the defendant, by its servants, caused 
the said steamboat Swan, to be run up the Sacramento river, and 
passed said boat directly past the said field of grain, — the same being 
under a pressure of steam, created by kindling the fires and heating 
the boilers, by defendant's servants, &c., whereby the sparks, arising 
from the fires, ascended through the smoke pipes, or chimneys, of said 
boat, and which so passing by the property, grain, &c., of plaintiff, 
the persons in charge of said boat, so unskillfuUy, negligently, and 
carelessly managed and conducted said fires, and the defendants so 
carelessly, &c., having had constructed said smoke pipes, and the ser- 
vants of defendants, in charge of said boat,, so carelessly, &c., run 
said boat, when the wind was blowing freshly, and without spark-catchers, 
that a large quantity of fire, and sparks of said fires, coming through 
the said smoke pipes, or chimneys, of said steamboat, through the 
careless, &c., management, &c., of said fires, on board said boat, &c., 
by the hands, &c., thereof, and carelessly, &c., not taking care of the 
tops of said smoke pipes, by placing thereon a cap, or net work, to pre- 
vent said sparks from escaping, which, if placed there, would have 
prevented the said burning, and which should have been placed thereon, 
and the careless, &c., manner in which said pipes were constructed, 
and the neglect of a spark-catcher on the same, the said sparks, &c., 
were driven, &c., upon the said grain, &c., and the same became 
wholly destroyed by such fire ; that the fence destroyed was worth 
$200, the grass, $3,000, and the grain, $9,000, wherefore plamtiff 
prays judgment for the sum of $12,200. 

In the answer, the defendants deny that the fire originated as set 
forth in the complaint, — and as to the alleged negligence, deny that 
such fire occurred by reason of any carelessness, &c., on the part of 
the defendants, or their servants, &c., in the propelling, &c., of the 
said steamer, or by reason of the careless, &c., management of the 
fires, on board of said steamer ; — they deny that the said fire occurred 
by reason of the negligent, &c., manner in which the smoke pipes of 



DISTRICT COURT REPORTS. 275 

Grerke vs California Steam Navigation Co. 

the said steamer were constructed or managed, — and they aver that 
she was navigated in a careful, prudent, and proper manner, and with 
all proper care, — and that her fires were properly, &c., kept and 
managed. 

The evidence adduced on the trial, estabhshed, that on the 9th of 
July, the wind blowing very freshly at the time, the steamboat 
" Swan" passed up the Sacramento river, on her regular trip, and that 
at about 12 M. she passed plaintiff's ranch, the sun shining brightly 
at the time ; sparks and burning pieces of bark, were seen issuing from 
her stacks, and being showered upon both banks of the river. It 
being at the height of the dry season, the grain and grass were every- 
where in an extremely dry and parched state, and in a condition to 
ignite with extreme facility, — and, being once on fire, to burn with 
great violence,' and to spread rapidly. Several other fields of grain, 
two of which were situated below plaintiff's, on each side of the river, 
which this steamboat passed on that day were also burned in the same 
manner as the one to which this action has reference, soon after her 
passing. 

Two of the witnesses, whose testimony plaintiff introduced to sustain 
his claim, saw the grain ignite from the sparks and burning matter 
deposited upon it, that is, they saw the sparks fall, and immediately 
afterwards, the grain commenced to burn, there being no person visi- 
ble in the field, at that time. 

As soon as the fire was discovered, the hands at work on the farm, 
some thirty in number, besides ten Indians, repaired to the spot and 
endeavored to put it out, but did not succeed, before thirty-five 
acres of barley and ninety-seven and a half of wheat, had been de- 
stroyed, besides a large quantity of grass and fence. The barley 
averaged forty-five bushels to the acre, and the wheat forty. The mar- 
ket price of each, at the time, being three cents per pound, while the 
expenses of sacking, threshing, &c., would have averaged ten cents 
per bushel. The value of the fence destroyed, was about $175 ; but 
no evidence was introduced to show especially the value of the grass 
which was burned, — but a witness, (plaintiff's agent, who had charge 
of the ranch,} estimated the total damage — including the destruction 
of the grass — at $13,000, by which it appears, that he judged the 
value of this item to be a little more than $3,000. 
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Upon the attention of the captain of the boat being called to the 
fact of the burning of some of the crops, which were destroyed pre- 
viously to the firing of plaintiff's, he said : " It is pretty hard on the 
farmers to have their crops burnt up ; if I thought that the wind would 
lull in two or three hours, I would stop for that time." 

Defendants submitted the case to the jury, on the testimony intro- 
duced by plaintiff, after first moving for a non-suit, on the ground that 
no negligence had been proven, — which motion the court denied, inti- 
mating that the above remark of the captain of the boat, was, in the 
opinion of the court, sufficient to bring the case before the jury. 

JEJ. Cook and McDougal ^ Sharp, for plaintiff. 

Janes, Lake ^ Boyd, for defendant. 

D. Lake, of counsel for defendant, contended that, inasmuch as 
plaintiff and defendant had each an equal right, the former, to cultivate 
the land on the banks of the Sacramento river, and the latter to navi- 
gate it with boats, or other vessels propelled by steam, in the ordinary 
and usual manner, therefore, to entitle himself to a verdict, in this 
action, plaintiff must, first, show that the fire whereby he was damaged, 
originated as set forth in the complaint, and secondly, he must adduce 
affirmative evidence in proof of actual carelessness and negligence on 
the part of the defendant, through its servants and agents, the captain 
and others, in charge of the steamboat " Swan," at the time at which 
the plauitiff alleges that bis gram, &c., was consumed and destroyed 
by the fire so originating : — citing. Rood vs. N. Y. & E. R. R. Co.-, 
18 Barb. 74 ; Stewart vs. Hawley,.22 Barb. 619 ; Radcliff's Exrs. 
vs. Mayor, &c., of Brooklyn, 4 Oomst. 195, 200 et seq. and 4 Penn. 
466. The counsel further argued, that there was no evidence tending 
to show any carelessness or neghgence, either in the construction or 
management of the boat in question, or of any part thereof, and that 
the casualty, by which it was the plaintiff's misfortune to receive the 
injury, for which he now seeks compensation, was an inevitable acci- 
dent, occasioned perhaps by defendant, but if so, without any default 
whatsoever on their part, and while in the ordinary and legitimate pur- 
suit of a regular business. 
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-B. Cook, of counsel for plaintiff, agreed entirely witli the counsel 
opposing, upon the accuracy with which he had stated the law, that the 
defendant was not liable, unless their action had demonstrated negli- 
gence and carelessness, but contended that the circumstances, as pro- 
ven, attending this destruction of plaintiff's property, displayed negli- 
gence of the grossest character, and amply sufficient to render 
defendants liable for the damage sustained by plaintiff; and further 
argued that the testimony having disclosed that the captain of the 
" Swan" was aware of the danger caused to property of land owners 
along the banks of the river, upon which he was running, by the sparks 
discharged from the smoke stacks of his boat, the jury must find for 
plaintiff, if they believed that the captain, with this knowledge, could 
have prevented the casualty by the exercise of greater care than that 
which he actually employed, — as, for example, by deadening his fires, 
and running with a consequent decrease of speed ; — citing, on the 
point of care, with a knowledge of danger, Earing vs. Lansingh, 7 
Wend, 185, and Dygert vs. Bradley, 8 ib. 469. 

Plaintiff requested the following instructions, which were given : 

1st. If the jury believe, from the evidence, that at the time and 
place of the alleged injury, a high wind was blowing, that the season 
was dry, that no spark-catchers were attached to the chimneys of the 
boat, and that, for these reasons, and the nature of the fuel used in 
the furnaces, and the speed at which the boat was being run, the 
person managing said boat, as a reasonable and prudent man, should 
have known, that in passing the plaintiff's farm with the boat, under 
the circumstances, he would greatly endanger the property of plaintiff, 
by setting the same on fire, and the jury believe that the person navi- 
gating said boat, did so pass plaintiff's farm, and did so communicate 
fire to plaintiff's property, and destroy the same, they may infer 
negligence, and if they find that there was negligence, the plaintiff 
should recover. 

2d. In determining the question of negligence, the season of the 
year, the dryness of the season, the state of the wind, the manner in 
which defendants guarded against accidents, by using spark-catchers, 
or otherwise, the fuel used, the speed of the boat, the knowledge of 
the captain as to all these, warning given him, and the degree of neces- 
sity for everything done by the captain, may be considered by the 

jury. 
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The following were given at the request of defendants : 

Ist. The fact of the fire, which consumed the plaintiff's grain, being 
communicated by sparks from the defendant's steamer, is not sufficient 
evidence to establish negligence on the part of the defendant. 

2d. The Sacramento river, at the point where the fire occurred, 
being navigable, the defendants had a right to navigate the said river, 
at all times and seasons of the year, and were not obliged to lay up the 
steamer by reason of the weather. 

3d. The persons engaged in raising crops on the margins of the 
navigable rivers of the state, cannot recover for injuries to crops, oc- 
casioned by fire communicated by sparks from steamers, without proof 
of negligence in the management of the steamer, from which the fire 
is communicated. 

' 4th. Steamers have a lawful right to navigate the rivers of the 
state in the dry as well as in the rainy season, and the fact that the 
fire, in this case, occurred in the dry season, is no evidence of neg- 
ligence. 

Hager, J. — After stating and explaining the pleadings, and nature 
of the action, substantially charged the jury as follows : 

By statute law a part of the Sacramento river is declared navigable. 
At the point where plain tifi''s property was situated, at the time of its 
alleged destruction, it was and is a navigable stream and public 
thoroughfare, and defendants, at any and all times, had a legal right 
to enter and navigate it with steam, or other boats, for purposes of 
trade and carriage, or for such other as they are ordinarily used. 

Steam is now used as a common motive power ; science and art have 
adapted and applied it to propelling boats and machinery, and its value 
and use, at the present age, is too common and necessary to be ques- 
tioned or dispensed with. 

As an ordinary rule, an action lies for any act done by a man in 
using his own property, whereby the rights of another are injured, un- 
less such act be altogether inevitable, and beyond his control. Where 
fire, used to generate steam, is likely to be destructive to the property 
of another, it is necessary that the owner of the boat using it, should 
adopt the ordinary precautions, if any there be, which the disclosures 
of modern science and invention have shown necessary and efficient to 
prevent damage, where damages may probably occur. 
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The same precautions may not be necessary to a steamer navigating 
the ocean, that would be required to rail road locomotives, or boats navi- 
gating narrow internal streams, through agricultural or thickly settled 
regions. Then again, in case of a low-pressure engine, burning coal, 
the same precautions, care and diligence may not be required as there 
would be if the high-pressure engine, burning wood, was used. 

The first question for the jury to pass upon is — did the defendants, 
by their agents, employed in navigating the steamboat " Swan," and 
while in the act of so doing, by sparks discharged from the smoke 
pipes thereof, fire and destroy the property of plaintiff ? 

If, upon the evidence, you find affirmatively on this proposition, you 
should inquire and determine, whether or no, with ordinary care and 
diligence, the fire might have been prevented ? Is itimmediately 
attributable to the carelessness or negligence of defendants, or their 
agents, either in regard to the construction or management of the boat, 
or its appurtenances ? Or was it inevitable and beyond their control ? 

The mere fact that plaintiff's property was destroyed, and that he 
has sustained damage, in consequence of the act of defendants, does 
not, of itself, make them liable, or entitle plaintiff to recover ; to give 
plaintiff that title, two things must concur, damage to himself and a 
wrong committed by the defendants. 

Defendants were engaged in a legal employment, and if, as a con- 
sequence, damages have resulted to plaintiff, they cannot be held liable 
merely because they have enjoyed a right accorded to them by the 
law of the land ; something more than this must be shown. 

Navigable rivers, like public roads, unless their enjoyment is restrict- 
ed by law, are free and open to all for ordinary purposes of conveyance 
and transportation ; and in addition to showing loss and damage to his 
crops, &c., occasioned by the defendants, the onus is upon plaintiff to 
show it has been occasioned by defendant's culpable negligence and 
carelessness. 

If plaintiff has failed in this, the defendants are entitled to your verdict. 

If you should find that the fire was occasioned by the defendants, in 
the manner alleged, and that it was not inevitable and beyond the con- 
trol of defendants, but owing to their culpable negligence and care- 
lessness, plaintiff is entitled to recover such damages as will cover the 
actual loss, which, upon the evidence,, you find he has sustained. 

Verdict for plaintiff, $9,200. 
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POWELL vs. BANDY. 

Sixth District Court, for Sacramento Co. November, 1857. 

Ejectment — ^Pee-emption. 

A pre-emption claim is not suflBcient to maintain ejectment. 

The facts are set forth in the opuiion. The case was tried by the 
court -without a jury. 

Upton ^ Hereford, for plaintiif. 

Wallace ^ Rayle, for defendant. 

BoTTS, J. — This is an action of ejectment, in which a jury was waiv- 
ed, and the facts, as well as the law, were submitted to the decision of 
the court. 

The plaintiff, in his complaint, describes two tracts of land, to which 
he alleges the right of possession, averring that the defendant has 
wrongfully seized aud unlawfully detains an undescribed portion of 
the first tract and all of the second tract. The answer denies an 
entry upon any portion of the first tract, but admits the possession and 
adverse holding of eighty acres of the second described tract, denying, 
however, the plaintiff's right of possession. 

As matter of fact, I find, that the first described tract was stepped 
ofi'by the plaintiff's agent in 1853 ; that four posts, about four inches 
square, were set up at the four comers of that tract so stepped off; that 
one of the posts projected above the surface about four feet, and the 
other three, about two feet ; that one of the posts was marked with an 
X, and another with a P ; that the land so marked was well timbered, 
and that from no one point could all the stakes be seen ; that it does 
not appear how many acres were contained in the area described by 
said posts ; that on a portion of said tract the plaintiff erected a house 
and enclosed a field ; that on the 25th day of May, 1856, before, Jno. Q. 
Brown, who subscribed himself a Notary PubUc, without a seal, the plain- 
tiff made an affidavit in pursuance of the third section of the " act pre- 
scribing the mode of maintaining and defending possessory actions on 
pubhc lands in this state," in which said tract is described ; that said 
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affidavit was filed in the office of the recorder of the county of Sacra- 
mento. 

As to the second tract, I find that it consists of the north-west quar- 
ter of section twenty-seven, in range , township of the U. 

S. survey ; that to said quarter section the plaintiff filed his preemp- 
tion claim in the office of the U. S. Land Register, on the day of 

; that the first described claim, in part, overlaps said quarter 

section, and that the defendant is holding the eastern half of said quar- 
ter section, adversely to the plaintiff; that said eastern, half includes 
about sixty acres of the described tract. 

The plaintiff must recover upon the strength of his own title, and he 
rehes for this title upon three things : his preemption claim, his right 
acquired under the act of April 20, 1852, and his prior possession. 

The plaintiff's right of preemption vests in him — no iaterest in the 
land. It simply secures to him the privilege of a future acquisition 
upon certain terms and conditions. It is, at best, no more than a con- 
tract for the privilege of purchasing, at a future time, upon specified 
terms ; and who ever heard, that upon such a contract, ejectment 
could be maintained ? If authority for a proposition so plain as this 
were wanting, we would refer to Bower vs. Higbee et al., 9 Missouri ; 
Davenport vs. Farrar, 1 Scammon, and 4 Blackford, 286. 

To the. plaintiff's claim under the law of 1852, there are, to my 
mind, two insuperable objections. The 2d section of the act provides, 
" every such claim to entitle the holder to maintain any action as afore- 
said, shall not contain more than one hundred and sixty acres, and the 
same shall be marked by metes and bounds, so that the boundaries 
may be readily traced, and the extent of such claim easily known, and 
no person shall be entitled to maintain any such action for possession of, 
or injury to any claim, unless he or she occupy the same." 

In the first place, I apprehend, that under this section, the burden 
devolves on the plaintiff, of showing that the claim upon which he 
relies, contains no more than 160 acres. It is upon this condition only 
that the statute gives the right of action — the plaintiff must show 
affirmatively, that he has brought himself within the statute. 

Secondly, I imagine, that when the statute requires that the claim 
shall be marked by metes and bounds, so that the boundaries may be 
readily traced, it intends something more than the setting up of four 
stakes at the four corners of a 160 acre tract. 
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As to the acts which constitute that character of possession, which 
would sustain ejectment at common law, the Supreme Court, in Murphy 
vs. Wallingford, October term, 1856, have definitely settled that acts 
much stronger than any performed by the plaintiff, in this case, are 
not sufficient for that purpose. 

Upon the whole, I can perceive no right of possession in the plain- 
tiff to the premises in controversy. 

Let judgment be entered for the defendant. 



VALLEJO vs. ANDERSON. 

Third District Court, for Santa Clara Co., October, 1857. 

Ejectment — ^Possession. 

Where title to land requires political action to perfect it, it is insufficient to sustain 

ejectment.* 
Where the bounds, mentioned in a grant from the Mexican Government, give more land 

than the grant purports to convey, the giving of judicial possession to the grantee, 

by metes and bounds, is necessary to enable him to maintain ejectment for a part 

thereof, of which he had not actual possession. 

This suit was instituted for the purpose of recovering a tract of land 
claimed under a Mexican grant. 

The plaintiff introduced, in evidence, a grant made by Governor 
Alvarado, in 1842, for the " Rancho de la Alameda." This grant 
describes the land as being bounded towards the south, by the creek 
" Alameda," towards the north, by the creek " Alto," towards the 
east, by the crest of the mountains, and towards the west, by the bay, 
and being for four leagues. 

Vallejo was required, by the terms of the grant, to apply to the 
proper ofiicer and to obtain judicial possession by. metes and bounds ; 
the grant further provides, that the overplus should remain public 
domain, and also, that it should be approved by the departmental 
assembly. 

The plaintiff failed to obtain judicial possession — was occupying a 
part of the tract (but not the part in controversy) when granted, and 
still continues his occupancy thereof. He also introduced proof of an 

* Sec supra Hensley vs. Tarpey, 211. 
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enclosure and cultivation ; also the proof of "rodeos," and of his "rodeos" 
on the land, prior to the acquisition of the land by the United States. 
There was no proof of approval by the departmental assembly. He 
also introduced the records of the district court of the United States, of 
the decree of confirmation of the grant — of an appeal therefrom, and 
its dismissal. He also introduced the disefio, or map, and the petition 
on which the grant was made. This map sketched the land as above 
described, except the creek " Alto," which by the map, issued from 
the mountain and ran in a westerly direction towards the bay, termina- 
ting in the valley, in front of the bay, from three to five miles there- 
from. 

About a mile from its termination, or sink, towards its source, a 
diverging fine from the creek, is projected to the bay, north-westerly of 
the creek, and is marked upon the map, embracing a larger area of 
land than would be embraced by the creek line. 

The defendant introduced proof that the land in dispute is excluded 
by the creek line, but included by the diverging line ; and also, that 
within the creek line, there are within the described boundary, between 
six and seven leagues of land. 

The counsel for the plaintiff assumed the following positions : 

1st. That the decree of confirmation vested the legal title in the 
plaintiff, so as to enable him to maintain this action. 

2d. That he, having had possession of a part of the land under the 
grant, was constructively in possession of all the land described 
therein. 

3d. That the plaintiff had actual possession of the whole tract, in- 
cluding the land in dispute, prior to the possession of defendant. 

Hamilton, Patterson and Williams, for plaintiffs. 
Clark, Archer, and McKee, for defendant. 

Hester, J., held, in his instructions to the jury: 

1st. That as to the first point assumed by the plaintifi": the grant 
not having had the approval of the departmental assembly, created 
only an inchoate or equitable title in the claimant, requiring political 
action to perfect it ; that the legal title to the land, in virtue of the 
treaty with Mexico, passed to the United States ; that the 8th and 
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9th articles of the treaty imposed a political obligation upon the United 
States, to protect the Mexicans included in the acquired territory, in 
their property, but without restriction as to the mode — m regard, to 
■which Congress had a discretionary power, and in the exercise thereof 
might have given to the decree of confirmation of the Land Commission, 
or the courts, the effect of passing the title from the United Slates to 
the claimant, — such, however, is not the act of Congress, passed in 
1851, to ascertain and settle private land claims in the state of Cali- 
fornia ; its language is, in conferring power upon the land commission 
and courts, " to decide upon the validity of the claim ;" (See § 8,) 
leaving the character of the title as it was before ; this character it 
retained, whether it was an inchoate or equitable title, or a perfect 
legal title, under the grant ; that it can derive no aid from a decree 
of confirmation, either by the land commission or the court, to entitle 
it to judicial notice in this form of action ; that the decree of confirma- 
tion did not divest the United States of the legal title, but she yet holds 
it as trustee for the claimant, and would so hold it under the existing 
law, until the emanation of the patent, although the issuing thereof is a 
ministerial act ; that a perfect Mexican grant, vesting in the grantee 
the legal title, is sufficient, with or without confirmation, to sustain an 
action of ejectment; that the grant, in this case, creating only an 
equitable title, is insufficient to enable the plaintiff to recover. 

It was also held, that the only notice which a jury had a right to 
take of the record evidence of the decree, was to enable them to de- 
termine whether the claim was presented to the proper forum, within 
the time limited by the act of Congress. 

2d. It was also held, as to the second position, that the grant con- 
ferred a right to only four leagues, provided that quantity is within 
the boundary of the grant ; that if there is an excess, the same remains 
part of the public domain ; that if there is no excess, the grant of the 
Governor, describing the tract by metes and bounds, was a segregation 
thereof from the pubhc domain; that the creek "Alto," and a straight 
line from its termination to the bay, projected according to the general 
course of the creek, is the line described in the grant, towards the 
north ; that the line towards the bay, is the Ime of ordinary high tide ; 
that if there are more than four leagues within the described boundary, 
judicial possession, by metes and bounds, was necessary under the 
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Mexican government, to segregate the land granted from the public 
domain, and was also necessary, to confer upon the plaintiff the right 
of constructive possession of the land in connection with his actual 
possession of a part thereof ; that this right of constructive possession 
did not attach without a certaio and definite boundary ; that the quan- 
tity of land within the describad boundary, is a question of fact for the 
jury to determine ; that if there are not exceeding four leagues, the 
description in the grant is a sufficient indication of the boundary to 
enable the plaintiff to avail himself of the constructive possession, but 
if there is an excess, the plaintiff's right being limited to four leagues, 
the same should have been set off to him by metes and bounds, with- 
out which the plaintiff cannot avail himself of the constructive posses- 
sion. 

3d. It was also held as to the third position, that if the plaintiff was 
in the possession of the land in dispute, previously to the defendant, 
his prior possession was evidence of an older and better right ; that 
possession of land is the power of controlling it, and subjecting it to 
one's own use ; that it is not necessary, for this purpose, that it should 
have been enclosed with a fence, provided the use was secured ; that 
" rodeoing" was an act of ownership over, and is a circumstance for the 
jury to consider as to the boundary of the rancho, but unless the owner 
had control of the land as above mentioned, " rodeos" do not constitute 
possession ; they are circumstances, however for the consideration of 
the jury, in determining the fact of the owner's control of the land. 

The jury found for defendant. 



AIJLD vs. CLARK. 

Sixth District Court, for Sacramento Co., November, 1857. 

Liability — Damage — Agent. 

Where damage is suffered in consequence of the unskillful execution of an act, perform- 
ed by an artisan, hired to do certain work in his regular trade, the tort-feasor, and 
not the employer, is liable therefor. 

The employer is only liable where the relation of master and servant, or of principal 
and agent, exists, which is not the case in the above instance. 

When the injury arises, not from the maimer of doing the work, but from the fact of its 
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being done at all, or where the employer sanctions the manner in which it is done, 
the relation of principal and agent exists. 

The facts are set forth in the opinion. 

Cole ^ Whiting and E. D. Baker, for plaintiff. 

Sunderland and Clark ^ Grass, for defendant Pershbaker. 

Long ^ Morrison, for defendant Clark. 

BoTTS, J. — The plaintiff was a dry goods merchant, keeping a shop 
on J street, between 4th and 5th streets, in the city of Sacramento. 
The defendant, Pershbaker, was the owner of the house in which the 
shop was kept. Clark, the other defendant, was the owner of the 
adjoining lot. The foundation of Pershbaker's house did not extend 
more than twelve inches below the surface of the earth. The base of 
Pershbaker's eastern wall projected about nind inches over the line 
dividing his lot from Clark's. Clark proposing to build a house on his 
lot, with a cellar, Pershbaker entered into a contract with Clark, where- 
by it was agreed that Clark should have Pershbaker's wall underpinned 
to the depth of Clark's excavation ; that the expense of said underpin- 
ning should be borne jointly by Clark and Pershbaker ; that the wall 
of Pershbaker, as it then stood, should be valued by arbitrators, that 
Clark should pay to Pershbaker one-half of such valuation, and that 
said wall should be a party wall between Clark and Pershbaker. Clark 
employed one Eisen, an architect, to contract for, and superintend the 
erection of his building, including the underpinning of the party wall. 
Eisen contracted, on Clark's behalf, with one Turtin, a builder and 
contractor, for the excavation of Clark's lot, the underpinning of the 
party wall, and the erection of the building. In the course of the ex- 
cavation, the eastern wall of Pershbaker's house fell, and injured the 
goods of the plaintiff. The excavation, when the wall fell, had not 
approached nearer than two and a half feet at the top, and three and 
a half feet at the base, to the line of Clark's lot. It was admitted that 
the caving was in consequence of the superincumbent weight of Persh- 
baker's wall, and upon this evidence and this admission, a judgment, 
as of non-suit, was rendered in favor of the defendant, Clark, who had 
answered separately, upon the ground that he was not liable for any 
damage arising from the caving in of Pershbaker's earth, if that cav- 
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ing was the result, not of the natural condition of the earth, but of the 
pressure occasioned by the superstructure of Pershbaker's erection ; 
any liability upon the part of Clark, accruing from the contract between 
Clark and Pershbaker could not, for want of privity, be enforced by 
the plaintiff Auld. It came, then, to this : If Pershbaker was pro- 
ceeding to excavate and underpui the wall of his house, and authorised 
Clark to contract for the work, and Clark authorised Eisen to contract 
for him, and Eisen did contract with Turtin, did the injury result from 
the unskillful manner in which the excavation was made, and what was 
the amount of damage sustained by the plaintiff. Upon the trial it 
was agreed that the following questions should be submitted to the 
jury, to be found upon by them in the form of a special veidict, and 
that any other facts necessary to the determination of the case, should 
be determined by the court : 

1. Was the work from which the injury resulted, done with the 
assent of Pershbaker for the joint benefit of Pershbaker and Clark ? 
To this question the jury returned an answer in the affirmative. 

2. Did the injury result from the negligence and unskillfalness of 
the contractor ? To this question the jury returned an answer in the 
afiBrmative. 

3. What amount of damages did the plaintiff sustain by the falling 
of the wall ? Answer — one thousand dollars. 

If, upon these facts, the defendant, Pershbaker, is legally liable, 
then should a judgment against him for one thousand dollars be enter- 
ed in favor of the plaintiff, otherwise the judgment should be for the 
defendant. 

The case involves the consideration of the doctrine of " respondeat 
superior,'" and a determination of the principles upon which it rests. 
No question has been more mooted in the whole science of the law. If 
we were content, as the civilians are, to let every case be tested by 
its particular merits, there would be no diflSculty ; but such is not the 
spirit of the common law. The first principle of that noble system re- 
quires that the community shall know the rule by which they are to be 
governed ; and that they may know, it shall be clearly and explicitly 
declared, in terms which shall include all cases that can by probability 
arise. For the terms of this rule, by which one man is to be held re- 
sponsible for the acts of another, the English and American judges 



288 DISTRICT COURT REPORTS. 

Auld vs. Clark. 

have been groping a^out for the last half century. It was at first said 
to be a consequence of the relation of master and servant, and the lia- 
bility of the parties was to be determined by the existence of this rela- 
tion. But this was not sufficiently definite, for it left two questions 
stm open: what is the definition of servant, and for what acts of the 
servant shall the master be liable. Servants were defined to be me- 
nials, day laborers, or those who worked extra moniis, apprentices and 
stewards, factors, and bailifis, who were reckoned as quasi servants. 

At, first the superior of all who came within the category of servant 
so defined, was held responsible for all damages arising from the mali- 
cious, as well as the negligent or unskillful act of the servant. But in 
McManus vs. Crickett, 1 JEast., 106, it was held that the doctrine of 
the responsibility of the superior rested upon the presumed control exer- 
cised over the servant ; therefore, to make the master liable, the inju- 
rious act of the servant must have been committed whilst engaged in 
the business of his employer ; and when he acted from a malicious 
motive, he could not be said to be quoad hoc the particular act, trans- 
acting his master's business, even though the injury were committed 
with the property of the master ; as in the case of a coachman mali- 
ciously driving his master's coach against the horse or vehicle of 
another. This was in the year 1800, and through much opposition, 
for it was urged that the coachman being employed to drive cautiously, 
the master should be no more responsible for his negligent than for 
his mahcious driving ; through much controversy, I say, the rule that 
the master is liable for the neglect and not the malicious acts of his 
servant, has become the law both in England and America. 

In Bush vs. Steinman, 1 Bos. ^ PuLl., decided about the same 
time, it was held that this habihty of the superior extended to the 
wrongful acts of his contractors, sub-contractors, and their agents and 
servants, ad infinitum. In Laugher vs. 'Pointer, 5 Barn. Sf Ores., 
decided in 1826, the authority; of Bush vs. Steinman was doubted, and 
it was held that where one hired a driver of a livery stable keeper, for 
injury resulting from his negligent and unskilful driving, the owner of 
the horses was not hable. The same question arose in Onarman vs. 
Burnett, and was decided upon the authority of Laugher vs. Pointer, 
although it was intimated that there might be a distinction between 
acts done in and about movable and immovable property. 
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Nothing could be more unsatisfactory than the condition in -which 
this case left the general principle. Then and lastly, in 1849, came 
the case of Reedie vs. The L. & N. W. Railroad Company, reported, 
4 Welsh, ffurlst. ^ Cr. This decision is the more worthy of notice, 
because it is cited, and. with approbation, by the Supreme Court of 
Oalifornia, in the case of Janes vs. The City of San Francisco.* In 
this case it was held that Bush vs. Steinman was not law ; that the 
distiuction between movable and immovable property was unsound ; 
and where the contractor employed is carrying on an independent 
business, such contractor, and not the owner, is liable for the injury 
arising from his own unskillfulness, or the negligence of his employ^ ; 
the only requirement of the owner being, that he shall use reasonable 
care in the selection of a contractor of fair repute. The liability of 
the owner, it seems to me, must rest either upon the relation of master 
and servant, or of principal and agent. Where neither of these rela- 
tions exists between the tortfeasor and the party sought to be charged, 
there can be no liabihty. To the mere fact of ownership, no impor- 
tance can be attached. I am liable for damages arising from the neg- 
ligence of my coachman, not because the coach he is driving belongs 
to me, but because he is my servant, and I am his master. 

Hence it was held that the owner of cattle was not liable for the 
damages arising from the unsHUfiilness of the driver, the servant of a 
licensed drover who had contracted to drive the cattle to Smithfield. 

From these cases we gather, that when the injurious act is committed 
by one filling the office of a servant, the doctrine of respondeat super- 
nor prevails, and to ascertain who the superior is, we have only to 
inquire whose servant the actor is. He cannot have two distinct and 
separate masters. But the great question to. be solved is, who and 
what is a servant ? Is my coachman the less my servant because he 
contracts to drive my horses for a stipulated sum ? and here I think 
comes in the test hinted at in Reedie vs. The L. & N. W. Railway 
Company. K the thing to be done is the subject of a substantive and 
distinct calling ; in short, of a trade, the employ^ and not the employer 
'is responsible for the damage arising from the manner in which the 
work is done. " Expert" is a term well known to the law, and when- 
ever the work to be done is the business of an expert, all that can be 

*6 Cal. Oct. T. 

24 
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required of a layman, so to speak, is to use reasonable care to commit 
his business, ■which may be injurious to others, as it is skillfully or un- 
skillfuUy performed, to the hands of an expert of good repute. To go 
beyond this, and make an ordinary business man responsible for the acts 
of a scientific engineer or architect, acts, the result of which it being 
impossible to foresee, he could not control, would be neither just nor 
politic. When, however, the work directed to be done, results in 
mjury to another, not from the manner in which it is done, but from 
the fact of its being done at all, or where the manner producing the 
injury is prescribed or sanctioned by the employer, then arises the rela- 
tion of principal and agent. He who orders may be held to answer, 
upon the principle qui facit per alium, facit per se ; or they may 
both be sued as joint trespassers, or joint tort feasors. 

Now, let us apply these principles to the case in hand. Pershbaker 
employs Clark to contract for the underpinning of his house ; Clark 
employs Eisen to contract for him. So far, perhaps, Clark and Eisen 
are agents of Pershbaker ; but Eisen employs Turtin, a tradesman, to 
perform a work of art, requiring the skill of an expert, leaving the 
mode of performance to the judgment of the contractor ; and from the 
unskUfulness of this expert, damage is caused to the plaintiff. 

Suppose I employ a physician of good standing, to attend a member 
of my household afflicted with some infectious disorder, and by the 
neghgence and unskillfulness of the physician the disorder spreads, am 
I, either legally or morally, responsible for such consequences? and 
yet that case differs not in principle from this. I think judgment must 
be rendered for the defendant ; upon obvious principles of reason and 
policy, and upon the faith of modern decisions, it is not to him that the 
plaintiff must look for ^ny damage he may have sustained. 

Let judgment be entered for the defendant. 



COLEMAN vs. GLADWIN. 

Fourth District Court for San Francisco County, August, 1857. 

Sale and Delivery oe Goods— Fkatjb — ^Arrests. 

Where goods sold are in the custody of the bailee of the seller, and nothing femains 
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to be done to ascertain the price, quantity, quality or individuality, the sale and 
delivery is complete upon the giving of a delivery order upon the bailee, and an 
acceptance, and readiness, and ability, on his part to comply with it. 

Where a defendant has been arrested, and the qnestion of fraud is submitted to a jury, 
they may infer a fraudul'-nt intent, from acts, conduct and circumstances showing 
that either positive or constructive fraud has been committed. 

A debtor may, by a void or illegal contract, in good faith attempt to dispose of his 
property, without rendering himself amenable to the statute authorizing arrests. 

This action was commenced on the 18th of June, 1857, to recover 
the value of certain pork sold to defendants, pursuant to a contract 
dated February 25th, 1857. The plaintiSFs set forth in their com- 
plaint that they, at the special instance and request of defendants, sold 
and delivered to them, at the city of San Francisco, about the 16th 
day of May, 1857, two hundred barrels of pork, at the price of sixty- 
three hundred dollars ; that the full amount of said price is fully due, 
and remains unpaid to plaintiflFs : wherefore said plaintiffs demand 
judgment, etc. 

For answer, the defendants deny that the sale and delivery men- 
tioned in said complaint was completed until the 19th day of May 
last, and that no action accrued to plaintiffs for the price thereof until 
the 19th day of June, A. D. 1857 ; they deny that at the time of 
the commencement of this action they were, indebted to plaintiffs in 
the sum of sixty-three hundred dollars, or in any other sum whatever. 
They aver that this action has been prematurely brought : wherefore 
they pray, etc. 

On the 3d of July, Henry Carlton, Jr., one of the plaintiffs, made 
affidavit that he had been informed by his counsel to the effect that it 
would be necessary to amend the complaint by inserting certain alle- 
gations, (those forming the amendment to the complaint immediately 
following.) Upon this affidavit an order was granted commanding 
defendants to show cause, on the 6th day of July, why the amend- 
ment should not be permitted as above prayed for. Leave to amend 
was granted, after hearing argument of counsel, on the 13th of August, 
in pursuance of which plaintiffs filed the following amendment: 
" The plaintiffs for amended complaint by leave of the court for that 
purpose first had and obtained, aver that defendants as plaintiff is 
informed, and believes were, on the 3d day of July, 1857, about to 
depart from this State for the purpose of defrauding their creditors ; 
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and for further amendment the plaintiffs aver that they are informed 
and believe, and therefore charge that the defendants had, on the 3d 
day of July last, removed their property for the purpose of defraud- 
ing their creditors. The plaintiffs therefore pray, in addition to the 
prayer of the original complaint, for execution against the body of the 
defendants. 

The answer of the defendants denied that they, or either of them, 
at or about the time of the commencement of this action, were, or at 
any time since have been, or are now, about to depart from this State 
for the purpose of defrauding their creditors. They emphatically 
deny any intention whatsoever on their part, or on the part of either 
of them, of departing from this State either at or about the time of 
the commencement of this action, or at any time since, or now. They - 
deny that they, or either of them, have disposed of, or removed their 
property, or any part thereof, for the purpose of defrauding their 
creditors, or any of them. 

In addition to this action there were also commenced, on the same 
day, against these defendants, the following, to wit: by Jackson 
McKenty, for f 25,912,05 ; by George S. Gladwin & Co., for 
$13,492,33 ; by Wm. M. Lent, for $5,000 ; byU. P. Hutchings, for 
$2,500 ; by Garrison, Morgan, Fretz & Ralston, for $8,500 ; by H. M. 
Whitmore, for $4,800 ; by Sanjurjo & Co., for $7,875 ; by Mnt, 
Peabody & Co., for $5,420 ; by W. Horr & Co., for $1,449,64 ; by 
J. R. Newton & Co., for $3,377,75 ; by S. C. Bigelow, for $1,000 ; 
by A. B. McCreary, for $9,449,55 ; by Bosworth, Hasten & Co., for 
$600, and by Fay & Willis, for $1,695,60. On the trial it was 
admitted that plaintiffs compose the firm of Wm. T. Coleman & Co., 
and defendants that of Gladwin, Hugg & Co., and also that the latter 
executed the contract upon which this action is founded. 

It appeared that one hundred and sixteen barrels of the pork, to 
recover the price of which this action is instituted, were delivered 
from the ship " John Milton," on the 14th of May ; twenty-seven more 
on the following day, and fifty-five on the 16th, making one hundred 
and ninety-eight barrels out of the whole two hundred ; the remaining 
two barrels of which were not delivered until the 19th. The delivery 
order on the clerk of the ship, dated May 8th, and accepted by him 
on the 14th, was put in evidence. One hundred and eighty-seven 
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barrels went to Alsop & Co.'s warehouse, on account of J. D. Teller, 
who had loaned upon it |4000, while the remainder, being out of' 
order, were sent to the store of defendants. 

On the 4th of June, defendants borrowed $2,500 of U. P. Hutch- 
ings, of the firm of Sweetzer, Hutchings & Co., giving therefor two 
notes of $1,250 each, at two and a half per cent, per month, which 
sum fell due on the 19th. On the 18th, Hutchings received a demand 
note for the whole debt of $2,500, at the same time returning the two 
original notes, and attached the stock, of defendants, but this being in 
order the fifth attachment, was worthless. It had always been under- 
stood that in case of difiSculty Hutchings was to be secured ; and in 
pursuance of that understanding he received from defendants on the 
1st of July a note of a Stockton house, endorsed by defendants, for 
$2,300, due about the 10th of August. The defendant Gladwin 
lived with Hutchings ; yet the latter, although aware that they were 
in want of money, had no idea that they were about to fail until June 
18th, when Gladwin told him to go and secure himself by attachment. 
Joseph H. Goodman, the salesman of the defendants, bought from 
them on the account of his brother at Napa, one hundred and twenty- 
seven barrels of the pork, out of which this action originated, on the 
11th of June, for $6,684,22, which pork was then removed from 
Alsop & Co.'s, and stored, a portion in the North Point warehouse, 
and the remainder in Crowell's warehouse. The entry of this sale, 
however, was not made until July 3d, being fifteen days after their 
failure. At the same time several other entries were made, among 
which was a payment of $8,136 to W. H. Sitten, hereafter more par^ 
ticularly mentioned. About the 24th of June, G. H. Davis pur- 
chased of Goodman twelve barrels of mess pork, the location of which 
Goodman refused to give. The latter at the same time ofiered to sell 
Davis for other parties a large amount of Billings' hams, lard, cheese, 
and American hams. This ofier, Goodman testified, was made merely 
by way of a joke, for he had not the goods, nor had he any prospect 
of getting them. Ten more barrels of this mess, pork were sold by 
Goodman on the next day to Moses EUis, who also bought from him, 
about the 1st of July, certain BiUings' hams to the amount of $800. 
On the same day, G. R. Whitney bought $180 of hams of Goodman, 
which were delivered by the latter at the boat free of charge. 
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Goodman was aware, on the 13th of June, the day on which a 
rough account of stock was taken, that defendants would be oMiged to 
fail. On that day defendant Gladwin, during a ride with P. T. South- 
worth, informed that gentleman that he was in want of money, and 
offered to sell him for $2,200 a certain lot on Kearny street, upon 
which one L. E. Ritter held a mortgage for 112,000, which was bear- 
ing interest at the rate of one and a half per cent, per month. 
Southworth bought the lot and building, and purchased at the same 
time Gladwin's horse, buggy and harness for $800, making a total of 
$3,000, which he paid on the 17th. On the 4th of June, Southworth 
loaned $2,000 to defendants, taking their endorsement on a check. 
Gladwin promising to protect him in case of difficulty, this sum was 
not deducted from the $3,000 paid for the land, etc. On the 16th of 
June he received one hundred barrels of sugar, worth about $3,276, 
with orders to sell at the best price that he could get, and made an 
advance thereon of $2,500, all over which was to be retained in part 
payment of the debt of $2,000. On June 23d he received for the 
sugar $3,278,66 ; paid for storage, $18,76, and for cartage, $12,60, 
leaving $747,41 above his advance. On the 28th five bills-receiva- 
ble were placed in his hands, to wit. : 

A note of Eckman, Tennant & Co., for $497,00 due July 3d. 

A note of Hamilton & Co., for . . 478,40 due June26th. 

A note of S. L. Dewey, for ... . 645,30 due July 3d. 

A note of Garretson & Bell, for . . 600,00 due July 16th. 

A note of John Allen, for ... . 526,26 due July 1st. 
Total, $2,646,96 



The money upon these notes was all received. Upon the delivery 
of them to Southworth, he gave eleven checks to the employes of 
Gladwin, Hugg & Co., as follows, to wit. : 



One to E. Palachi, for . $22,50 
One to W. G. Smith, for 20,00 
One to W. B. Gladwin, for 343,69 
One to L. C. Mills, for . 66,62 
One to G. R. Smith, for 150,73 
One to Russell Davis, for 340,00 



One to W. Grant, for . . 140,09 
One to S. B. Brabbs, for 297,50 
One to B. Kelly, for . . 624,00 
One to W. A. Piper, for 425,00 
One to A. Coffin, for . . 166,00 
$2,596,13 
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— ^leaving to the credit of Gladwin, Hugg & Co., 150,78, which the 
interest account would absorb. 

On the 18th of June, he received a note of Stewart & Co., for 
$1,284,55, which, with the surplus on sugar, (|747,41,) left to the 
credit of defendants after the payment of the |2,000, the sum of 
$31,96. E. W. Washburn, on the 8th of June, advanced defendants 
12,000 on certain sugars and coffee, and on the 10th, $2,000 more. 
These goods had previously been hypothecated to Alsop & Co., for 
$9,800. On the 13th of June, he sold these sugars and coffee for 
$11,560,51. There was then due Alsop & Co. $9,823,60, leaving a 
balance of $1,736,91 in Washburn's hands, and defendants' debt to 
him, $2,263,09. On June 17th, he sold butter for them to the 
amount of $1,298,00, leaving stiU due him $965,09. On the 25th 
of June, Gladwin gave him two notes, one of L. G. Root, dated June 
15th, at thirty days, for $636, and one of N. S. Root for $350, dated 
June 16th, at sixty days, bearing interest at the rate of two and a 
half per cent, per month. About the 10th of June, defendant Hugg 
informed J. G. Pope, in a casual conversation, that their firm was 
solvent ; that in the latter part of May an account of stock had been 
taken, and that then the stock was sufficient to pay all their debts, 
saying nothing about what was thereby due other parties, or that the 
sum due defendants on book-accounts was sufficient to meet all their 
own liabilities, leaving their stock clear. 

On the 8th of June, Hugg purchased of Flint, Peabody & Co, 
twenty-two tierces of hams, and twenty-five barrels of syrup, amount- 
ing to $5,700, credit being to July 19th, At the time of this pur- 
chase defendant Hugg stated to Wm. H. Kellogg, of said firm, that 
Gladwin, Hugg & Co. were then in a perfectly sound and solvent 
condition. 

Macondray & Co. sold to defendants, on the 25th of April, teas, of 
the value of $11,606,55, payable on June 4th, with privilege of ex- 
tending one half fifteen days from that date and the other half thirty 
days. Afterwards, and before their failure, sold them other tea, worth 
$112,50. No part of this debt was paid, nor had legal proceedings 
for the recovery thereof been instituted. At the time of their failure 
defendants were also owing Macondray & Co. $10,000, bearing 
interest at the rate of two per cent, per month, advanced upon goods 
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pledged. Gladwin sold a rockaway, buggy, and double and single har- 
ness to Henry Casebolt, on the 12th of June, for $375, for which the 
latter gave a note payable in thirty days with interest at two and a 
half per cent, after date. 

S. Price held a note of defendants for $1,000 given by McKeniy 
as collateral security for $2,500, borrowed by him on the 19th of 
May ; this note fell due on the 18.th of June, and was taken up by 
McKenty then. At the time of the failure, H. M, Whitmore held 
two demand notes of defendants for $1,000 each, dated June 4th, and 
bearing interest at the rate of two per cent, per month. On the 
same date he made an accommodation endorsement for defendants for 
$3,000 on their note due July 3d. On the 18th of June he received 
a demand note for $4,800, ($200 being omitted by mistake,) on 
which he attached, ante-dated to June 4th, and bearing two per cent, 
interest. None of the interest on the two demand notes of the de- 
fendants held by him was paid. When the note for $4,800 was given, 
these two notes were deUvered up. When the note for $3,000 fell 
due he took it up. On the 1st of July he received from defendant 
Gladwin seven cases of hams, which had not been attached, worth 
$974,40, which, at the suggestion of the latter, he turned over to 
Goodman for sale. E. Bailey sold defendants, on June 9th, two hun- 
dred chests of tea, valued at $2,500, at credit of thirty and forty-five 
days. This tea was in their store at the time of their failure, and was 
attached with their other property then there. 

On the 17th of February, 1857, defendants made a contract with 
W. Newell for the purchase of fifty cases of lard, to arrive per ship 
" Comet," at twenty cents per pound. This contract was assigned to 
McKenty, on the 18th of June, for $1. The " Comet " arrived soon 
afterwards, and McKenty took the lard, which was worth twenty-five 
cents per pound, and made about $275 out of it. Wm. M. Lent was 
an accommodation endorser on a note of defendants for $5,000, 
due on the 18th of June, and held by Sparrow, Teackle & Co., which 
note he took up when due. On that day he received a note from 
defendants, corresponding in amount, date and interest with the one 
which he endorsed, upon which note he then attached. His being in 
order the fourth attachment, was worthless ; wherefore he received 
from defendant Gladwin, on the 1st of July, $4,558,48 in cash. On 
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the 18th of June, McKenty and J. Clement exchanged notes for 
$4,558,43, bearing date on that day, payable August 17th a 20th, at 
two per cent per month, each to order of maker. E. V. Thompkins 
bought Clement's note of Gladwin, Hugg & Co. on the 1st of July, 
giving therefor two checks payable to cash or bearer. He then sold 
this note to E. Teackle on the next day, taking therefor his check, on 
which the money was duly drawn. Clement took up his note on the 
17th of August, by depositing that of McKenty, for which it was 
originally given in exchange. McKenty then secured Teackle by 
giving him a lien on his (McKenty's) attachment. 

Defendants, at the time of their failure, owed A. B. McCreary 
19,400, for the whole of which amount he attached and garnisheed 
as foUows, to wit. : lOOJ barrels of pork, dehvered on the 17th of 
April, and lOOJ more delivered on May 18th. One Himmelman 
held 1,075 boxes of candles of Gladwin, Hugg & Co., at twenty 
pounds per box, and 185 boxes at thirty-four each, which were then 
worth 22J cents per pound, being $6,252,75, on which he had 
advanced them $6,000. McCreary paid the advance and had the 
goods transferred to him. On the 10th of June defendants bought 
ten cases of tobacco of J. Franck, at thirty-four cents per pound, 
amounting to $722. This was in their store at the time of the failure ; 
was attached, and then replevied by Franck. 

"Wm. H. Dow sold defendants, on the 5th of June, candles, to the 
amount of $2,400. These were soon afterwards hypothecated to 
one Luning, for about $2,000. On the 12th of the same month B. G. 
Whiting loaned defendants $500, which Gladwin paid on the 19th. 
At the time of their failure defendants were indebted to "Wm. H. 
Sitten in the sum of $3,160, which they paid on the 19th of June, by 
two notes, one of Geo. 8. Gladwin & Co., for $2,500, bearing date on 

that day ; the other being note of , dated about June 15th, 

for $335. Defendants also owed M. F. Truett $2,700 ; $2,000 of 
which they paid on June 19th, as follows : a note of Flagg, Powers 
& Culver, for $1,044,44 ; one of Scott, Vantine & Co., for $834,97, 
and the balance, $120,89, in cash. On the 4th of May, Alsop & Co. 
advanced defendants $8,000 on coffee ; on the 6th, $6,500 on candles, 
(a portion of which goods, as already stated, were sold by E. W. 
Washburn on the 13th of June,) and on the, 18th, $13,500 on pork 
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and hams — all the loans bearing two and one half per cent, interest. 
On the 11th of June, defendants bought a considerable amount of 
sugars, on a credit of thirty days on endorsed paper ; Geo. S. Gladwin 
was an endorser to the amount of $4,000. At the time of the fail- 
ure, defendants had paper in the bank of Drexel, Sather & Church 
to the amount of about $28,000, deposited principally by merchants. 
At the same date, Wm. A. Dana held a note of theirs' for $2,965,67, 
dated May 19th, and due June 19th, bearing interest at the rate of 
two and three-fourths per cent., and endorsed by Geo. S. Gladwin. 
Also, a note for $1,100, secured by merchandise. When the first 
note fell due Geo. S. Gladwin paid it. They were also indebted to 
Chas. P. Lippman in the sum of $8,000 — $5,000 secured by certain 
syrups, pledged ; the remainder represented by a note for $3,025,50, 
endorsed by Geo. S. Gladwin and J. McKenty. The note was 
taken up at maturity by Geo. S. Gladwin. On the 17th of June, 
defendant Hugg wrote to Robert G. Ilanna, of Stockton, to 
whom they owed $4,955,43 on a promissory note dated May 13th, at 
thirty days, bearing interest at two per cent, per month, informing 
him that they must fail, and advising him to secure himself, which he 
did by garnisheeing the following persons, whose names and the 
amounts of whose indebtedness were furnished by Hugg in the letter 
referred to : 

W. B. Topee, $1,269,68. 

Matthews & Sanderson, 413,50 

J. C. Sheppard, 785,00 

B. McKee, 542,00 

J. M. Buffington, ...... 240,00 

H. S. Stone, ' 210,00 



$3,460,18 



Of this he succeeded in collecting $3,293,70. On the 21st Hugg 
gave him a note of Elliott & Co. for $437,74, and one of Stephens 
for $1,269, making $5,000,44, a little less than the debt and interest. 

On the 18th of June, Jackson McKenty attached for $25,912,05 
on a note made on the 16th, given as security for various notes on 
which he was an endorser, and for various other debts due him. The 
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notes upon whicli he had endorsed bore interest after maturity. 
The first transaction upon which any of this indebtedness arose, 
was the sale to defendants of eighty-five barrels of Billings' hams, on 
the 16th of May, payable June the 4th, for which McKenty took a 
note for $4,241,66 ; on the 4th of June he took another for $4,218,66, 
payable July 3d, the diiFerence in the amounts being on account of an 
overcharge of one hundred pounds. Next was on account of a loan 
made on May 19th, of one hundred barrels of Billings' hams to defend- 
ants for the purpose of hypothecation, which he afterwards sold them 
for $5,082,21. On the same day he endorsed a note of defendants' 
for $5,000, which he paid at maturity, on the 19th of June. The 
remaining indebtedness of $11,611,18, was incurred partly by sales 
of merchandise, and partly by endorsements on defendants' paper. 
Subsequent to the faUure on the 18th of June, defendant Hugg 
loaned McKenty a note of Moses Elhs, for $1,100 ;- a note of Elliot 
& Co., for $450, a note of H. McKenty, for $360, and $2,658,43 in 
cash. The indebtedness to Geo. S. Gladwin & Co. of $13,492,33, 
was incurred in the same manner as that of McKenty : that is, by 
accommodation endorsements, merchandise sold, and money lent. 

Defendants' loans with Parrott & Co. averaged about $15,000 per 
month, principally on the paper of other merchants. At the time of 
the failure they were indebted to this house $8,750, of which, since 
the 18th of June, $2,000 was paid, leaving their debt still $3,750. 
Their stock in store was valued at about $53,000, and sold at sherifi"'s 
sale for $43,000. They had about $130,000 worth of goods on 
storage, which was all pledged, and also $55,000 worth to arrive. 
Their losses appear to have been about $22,000 by bad debts during 
the last fifteen months; $3,500 by the failure of Earl & Co., and 
about $9,000 on hquors, six or eight months before their failure. 
Their business transactions amounted on an average to $100,000 per 
month. Their loans and discounts were about $57,500 for the same 
period, at an average interest of two and five-eighths per cent. 

The bond of Geo. E. Morgan, Esq., clerk in the U. S. Branch 
Mint, was put in evidence, in which defendants severally justified, on 
the 22d of May, in the sum of $5,000. 

Their schedules in insolvency filed on the third day of July were 
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also introduced, in which, among the items of indebtedness of the 

petitioners, occur the following, to wit : 

Wm. M. Lent, 15,125,00 

Geo. S. Gladwin, 13,492,20 

U. P. Hutchings, 2,555,00 

H. M. Whitmore, 4,883,00 

R. G. Hanna, 4,955,43 

$31,010,63 
Of which, as has already been stated, about f 15,350 in round num- 
bers, had been paid. Their total liabilities, as set forth in these 
schedules, amounted in round numbers to $174,250 ; their total assets 
to $91,000. Defendants claimed that this omission in their schedules 
was accidental, and offered some testimony in that regard. 

In the course of the trial, defendants offered to prove by W. H. 
Hontoon, an experienced and expert book-keeper, that he had exam- 
ined the books of Gladwin, Hugg & Co. ; that he found that they had 
been improperly kept ; that, in his opinion, the party who kept the 
books, by his manner of keeping them, grossly deceived his employers ; 
that he found various errors in these books, which he can point out in 
the books themselves ; that aU these errors are, without a single 
exception, against Gladwin, Hugg & Co. ; that he finds many forced 
balances, and also an error of $14,000 in an account of stock taken 
January, 1857 ; that all these entries are in the handwriting of one 
Allen, a former book-keeper and cashier of Gladwin, Hugg & Co. ; 
that this proof is offered in reference to all the books, but especially 
as to the memorandum sales book and large sales book ; also, as to the 
city ledger, and as to the book containing the accounts of stock ; that 
the period embraced by these entries is the whole time AUen was 
with defendants, and that Allen was their book-keeper and cashier. 
Which offer the court overruled, stating that defendants Avere at 
liberty to introduce the books themselves, but that, they not being 
in evidence, parol proof their contents, or of conclusions deduced 
from their contents, were inadmissible. 

CooJc ^ Fmner, for plaintiffs. 

McAllister and Lake, for defendants. 
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Defendants requested the following instruction, which was given : 
In order to convict the defendants of having removed or disposed of 
their property, or of having been about to do so, with intent to defraud 
their creditors, the jury must find that such acts of disposal, or remov- 
al, were for the purpose of, and with the intent to, defraud the plain- 
tiffs of the demand, to recover which this action is brought. 
At the request of plaintiffs the following was also given : 
If the jury believe that the defendants have removed, or disposed 
of, any of their property, with the intent to defraud their creditors, 
they must find aiSnnatively upon the second issue submitted to them. 

Hager, J., in substance charged the jury. 

This action is brought to recover the price of a quantity of pork al- 
leged to have been sold and delivered by plaintiffs to defendants. 

As evidence of the bargain a'nd sale, plaintiffs have produced and 
proven the written contract of February 25, 1857, between the parties, 
in which is specified two hundred barrels of mess pork, to arrive on the 
ship John Milton, at 131 10. Defendants to receive it at ship's tackles, 
when ready for dehvery from said ship, and pay for it in thirty days 
from dehvery. And as further evidence, plaintiffs have proven the 
dehvery order of May 8, 1857, from D. L. Ross & Co., on the com- 
mander of the ship John Milton, for two hundred barrels of pork, which 
is endorsed by plaintiffs to defendants, and by them in blank. It is 
proven that the ship John Milton arrived here about the 6th of May, 
and that D. L. Ross & Co. were the consignees ; that the delivery or- 
der was presented to the clerk of the ship about the 14th of May, by 
Mr. Teller, who then held it, the pork having been transferred to him 
as collateral security for money loaned, and one hundred and eighty- 
seven barrels of it went into the warehouse of Alsop & Co., on account 
of Teller, and the balance being in bad condition, went to the store of 
the defendants. The ship commenced discharging about the 8th of 
May, and finished about the 27th of the same month. The dehvery of 
these goods commenced on the 13th, and continued to the 16th of May, 
when all were delivered and received under the order mentioned, ex- 
cepting 'two barrels, which were received on the 19th of May. It does 
not appear that delivery was either claimed or refused at any time pri- 
or to the day it was made, or that any hen or claim against the goods 
was made or existed after the delivery order was given. 
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They were in the hands of the carrier, having arrived here ahout 
the 6th of May, and upon the order being presented to him, he accept- 
ed it, and on the same day commenced the delivery. Previous to this 
the title to the goods had been transferred, and after the carrier at- 
torned to the order, he became the baOee of the owner of the goods, 
and ceased to be the bailee of the seller. Nothing remained to be done 
by the seller to complete the sale or delivery. 

Ordinarily, upon the sale of goods, when they are in the hands of a 
third party, as keeper, and nothing remains to be done to ascertain the 
price, quantity, quality, or individuality, the sale and dehvery is com- 
plete upon the giving of a delivery order upon the third party, and an 
acceptance and readiness, and abiUty on his part to comply with it. 

Now it is claimed by defendants that they had the whole of the 18th 
of June, the day of the failure, and the day this suit was instituted, for 
payment, as that was the 30th day after the receipt of the two hun- 
dred barrels, on the 19th of May. But if you find the testimony as I 
have stated, I instruct you that the delivery was complete thirty days 
before this action was instituted, and that it was not prematurely 
brought. 

It remains for you to determine the amount due, which, in this case, 
there being no reclamation, is a mere matter of calculation. 

The next, and more important, issue for you to pass upon, is, have 
the defendants, as alleged, removed or disposed of their property, with 
intent to defraud their creditors, and among them these plaintiffs ? 
The constitution of this State abohshes imprisonment for debt, except 
in cases of fraud. Under this provision of the constitution the legisla- 
ture have passed certain laws, authorizing arrests in specified cases ; 
or rather, it is defined by statute what facts shall be estabhshed by 
affidavits, in order to have a defendant arrested on the ground of 
fraud. 

Among others it is provided that, when the debtor has removed or 
disposed of his property, with the intent to defraud his creditors, he 
may be arrested. The defendants having been arrested in this action, 
this question of fraud is submitted to you to be passed upon, to ascer- 
tain whether the judgment, if any there be, shall be enforced against 
the bodies of defendants. 

It may be important to give you some instructions as ,to the legal 
meaning of fraud. At common law fraud is divided into positive, or 
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actual fraud, and what is termed constructive fraud. Positive fraud 
is defined to be the intentional and successful employment of any cun- 
ning, deception, or artifice, used to circumvent, cheat, or defraud ano- 
ther. By constructive fraud, is meant such an act, which, though not 
originating in any evil design, or contrivance to perpetrate a positive 
fraud, or injury, upon other persons, yet, by its tendency to mislead or 
deceive them, or to violate public or private confidence, or some spe- 
cial trust ; or to injure the public interests, or to operate substantially 
as a fraud upon private rights, interests, duties, or intentions, is deem- 
ed reprehensible, like positive fraud, and therefore prohibited by law. 
Now, under our insolvent laws, as interpreted by the Supreme Court, 
any assignment made by an insolvent debtor, contrary to its provisions, 
is declared void. 

An insolvent may make an assignment, in order to prefer certain 
creditors, which, if it contravenes the insolvent law, may be void ; yet 
he may have acted in good faith, and with no intent to defraud his 
creditors, and may not, by reason of that act alone, commit a fraud 
which would render him liable to an arrest. In other words, he may 
do an unlawful or void act, without committing a fraud within the 
meaning of fraud, as defined by statute, under the provisions of the 
constitution referred to. So a person may make a sale of personal 
property, without a delivery, or change of the possession, which is, by 
law, declared void, as to creditors, and yet it may be done in good 
faith, on the part of the buyer and seller, and without fraud. The in- 
tent of the party is the material thing to be ascertained. 

If a debtor disposes of his property in good faith, with no intent to 
defraud, the contract may be illegal, or void, yet he may not render 
himself amenable to our statutes authorizing arrests. 

The court then referred to the facts and circumstances in evidence, 
rehed upon as badges, or indicia, of fraud, and explained to the jury that 
it was their province to pass upon them, and ascertain whether or no 
they were satisfactorily explained by the testimony ; that it was for 
them to determine the intent with which defendants had acted. Were 
the acts relied upon as evidence of fraud, for instance, the disposition 
of a portion of their property, done in good faith, with honest inten- 
tions, to protect, secure, or pay certain creditors, or for the purpose of 
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eommitting a positive, or constructive fraud, as I have defined these, 
and to defraud their creditors, and among them these defendants ? 

Now, in coming to a conclusion on these important questions, and in 
carefully weighing and considering the very voluminous testimony 
which has been adduced, you must remember that it is not an easy 
matter, in all cases, to jarove actual fraud, even if it has been commit- 
ted. It is not a fact of itself that can be estabhshed by positive or di- 
rect evidence — a thing that witnesses can come forward and swear to, 
as they can to an actual, material occurrence, which is an object of the 
senses. Fraud is an intention — a purpose — a thought — perhaps not 
avowed, but concealed within the secret recesses of the heart. It is 
rather to be inferred from acts, conduct, and circumstances, than proven 
as a fact. Witnesses can lay before you facts, conduct, and circum- 
stances ; they may be of the opinion that they constitute fraud, but 
you may come to a different conclusion. Fraud is a conclusion that it 
is always painful to draw. In a commercial community, from habit and 
custom, credit seems to be - necessary to its existence and prosperity, 
and good faith is an essential element of credit ; a charge of this nat- 
ure, preferred against prominent merchants, men who, you have been 
told, stood in the very first rank in regard to their credit, capacity, and 
extensive business transactions, merits at your hands the most atten- 
tive consideration, and patient investigation ; this is due to the defend- 
ants, whose characters and reputations are involved, and to the credit- 
ors and the mercantile community, whose interests may be aflFected. 

In regard to the facts of the case, you are the sole judges ; you may 
credit or discredit testimony as your judgment of its value, and your 
estimation of the witnesses, may dictate. If you find the positive tes- 
timony contradictory, and are unable to harmonize it, you can take 
into consideration the testimony as to circumstances and presumptions, 
and find as the weight of evidence may preponderate, and according 
to the reasonable probability of truth. It is sufficient, as a general 
rule, if the evidence on the whole supports the hypothesis which it 
is adduced to prove — and Miis applies to the defendants as well as the 
plaintifis. 

In deciding upon the important issues submitted to you, and in the 
performance of your duties, in arriving at a correct conclusion, you 
should be guided solely by the testimony. Personal feelings, impres- 
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sions received outside the evidence, or the judgment that follows your 
verdict, you should not allow to influence your minds, or to be taken 
into consideration. Yours is a duty, of itself, to render a true verdict, 
as your oath runs, according to evidence, and it matters not who may 
be the parties to be affected, or what relations you bear to them, what 
may be the consequences of your verdict to either plaintiffs or defend- 
ants, or what you may have heard or read, either in favor of or against 
defendants ; you should banish all such considerations from your minds, 
and pronounce solely upon the testimony, fairly and honestly, accord- 
ing to the dictates of your consciences. If jurors act otherwise, and 
permit private feeling, or outside rumor, to sway or control them, in 
finding a verdict, we might as well abrogate all laws, and close our 
courts of justice. 

The jury gave a verdict in favor of plaintiffs for $6,300, and in re- 
ply to the question, " have the defendants, as alleged, removed and 
disposed of their property, with intent to defraud their creditors, and 
the plaintiffs among them ?" they returned an affirmative answer. 



SEARS vs. HATHAWAY. 

Fourth District Court for San Francisco Co., October, 1857. 

Maliciotjs Aerbst — Probable Cause. 

Where a person institutes criminal proceedings, in order to compel the performance of a 
collateral thing, as to force the party, against whom they are brought, to pay a 
debt, in an action by the latter for malicious prosecution, it is not necessary to 
show either want of probable cause, or malice, on the part of the prosecutor. 

In an action of this nature the discharge by the committing magistrate is prima facie 
evidence of want of probable cause, and throws upon the defendant the onus of prov- 
ing that he had probable cause. 

This action is brought to recover damages for an alleged malicious 
prosecution and false imprisonment, for which is claimed the sum of 
$20,000. The complaint contains two counts, charging two distinct 
acts of trespass, for which ten thousand dollars is claimed in each case. 
The action springs from the failure of Crowell & Co. Upon the 4th 
of April, 1857, Crowell and plaintiff were arrested upon affidavit of 
25 
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defendant, Hathaway, charging both, as copartners, with the offense of 
" cheating," by " obtaining goods, wares, and merchandise, knowingly 
and willfully, by false pretenses ;" and on the 7th of April, after an 
examination of Crowell before the police judge, the parties were dis- 
charged. On the next day, the 8th, the defendant, Hathaway, caused 
plaintiff and Crowell to be again arrested, and charged " that on the 
4th day of April the crime of concealing property, to defraud and delay 
creditors, was committed by J. M. Crowell and C. A. Sears," and an 
extended examination was had before the police judge, into their af- 
fairs, who, after deliberating on the testimony in the case for two days, 
did, on the fifteenth day of April, hold Crowell to answer before the 
court of sessions, for the offense charged, and a second time ordered 
that Sears be dismissed. 

It is alleged that defendant, Hathaway, in causing both the above 
arrests, did the same maliciously, and without any reasonable or prob- 
able cause, and with the intent to injure plaintiff in his good name, 
fame, and credit. It is alleged that the other defendants herein joined 
with Hathaway, in willfully and maliciously prosecuting the aforesaid 
action, and confirmed all that the said Hathaway had done in the prem- 
ises, against plaintiff, by agreeing to defray their, and each of their 
proportion of any and all expenses incurred thereby. And it is further 
alleged that by reason of said arrest and imprisonment, plaintiff suffered 
greatly in body and mind, and was obliged to lay out large sums for 
counsel fees, and has suffered great loss and hindrance in his business, 
to the amount of |10,000. 

J. M. Crowell had been doing business as a flour and grain dealer, 
on Clay street, under the firm name of J. M. Crowell & Co., and af- 
terwards removed to Front street. About Dec. 13th last, plamtiff 
came to the store of Crowell & Co., and talked of going in as a part- 
ner. An inventory of stock was taken, and business talked about. A 
few days after this, plaintiff and Crowell both informed the bookkeeper 
that Sears would not become a partner. There was some evidence, 
however, that Sears subsequently represented himself as being engag- 
ed in business with Crowell. The firm name was never changed; the 
books were kept unchanged. Sears did the buying and selling, drew 
checks in the name of Crowell & Co., signed " J. M. Crowell & Co., 
by C. A. Sears," and all bills, receipts, and purch^es in the same 



DISTRICT COURT REPORTS. 307 

Sears vs. Hathaway. 

manner. On Apiril H.d, 1857, J. M, Crowell & Co. were attached and 
failed. 

It also appears that considerable flour and grain had been purchased 
by Sears, for J. M. Crowell k Co., from these defendants, on the 1st, 
2d, and 3d of April, immediately preceding their failure, and sold by 
them (some on the same day of the purchase) at prices much below 
their value. On the 3d, in the afternoon, Crowell bought and paid 
cash for a homestead, $4,000. There was some evidence adduced to 
show that the other defendants in this action agreed and united with 
Hathaway, to pay their proportion of the expense of counsel fees,. and 
other disbursements, in the several criminal prosecutions against Crow- 
ell and Sears. 

The following instructions were given at the request of the plaintiff. 

1st. A discharge of Sears by the examining magistrate is in itself 
presumptive evidence of want of probable cause for the prosecution. 

2d. If there was a want of probable cause the law infers malice. 

The following were asked and given for the defendants. 

1st. Unless the jury find there was such an agreement between 
Hathaway and the other defendants to this action, as amounted to a 
conspiracy, for the malicious criminal prosecution of the plaintiff, they 
must find for such defendants. 

2d. Unless the jury is satisfied that the affidavits for the arrest of 
plaintiff, by Hathaway, were malicious, and made without probable 
cause, they must find for the defendants. 

3d. If the jury find that the arrest of Sears, by Hathaway, was 
without probable cause, but not instituted maliciously ; or if instituted 
maliciously, yet with probable cause, they must find for defendants. 

4th. That the discharge, by a committing magistrate, is not conclu- 
sive evidence of either malice or want of probable cause. 

Plaintiff's counsel entered a discontinuance as to defendants Conro 
and Berry. 

After plaintiff rested, defendant, Hathaway, moved the court for a 
nonsuit, on the ground that plaintiff had not shown either malice or 
want of probable cause, in the arrest of plaintiff, and the after proceed- 
ings taken thereon. < 

Motion denied by the court, on the ground that a discharge by the 
committing magistrate is ^rima facie evidence of both, and throws the 
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ontis upon defendants, of showing want of malice and probable cause. 

Defendants, Little, Moorehouse, Hunt, Hirschfield, and Gordon, 
moved the court for a nonsuit, on the ground that the plaintiff's evi- 
dence was insufficient to sustain the allegations of his complaiiit as to 
them. 

Motion denied by the court, on the ground that thie sufficiency of 
evidence is always a question for the jury to determine. 

In the course of defense defendants offered G. B. Tingley, Esq., an 
attorney and counsellor, of this State, to prove that defendant, Hatha- 
way, acting in good faith, made a full, fair, and impartial statement of 
the facts constituting his charge against plaintiff, in the police court, 
to said attorney, and was by him advised to adopt the course pursued 
therein ; whereupon plaintiff objected, on the ground that advice of 
counsel may only be offered in evidence when gpedalli/ pleaded in de- 
fendant's answer. Objection sustained by the court. 

U. Cook and -ff. D. Sawyer, for plaintiff. 
Pixley ^ Smith, for defendants. 

Hageb, J. — To sustain an action of this kind, it is necessary that 
plaintiff should prove, 1st. That he has been prosecuted by the defend- 
ants, and that the prosecution is at an end. 2d. That the prosecution 
was instituted maliciously, and without probable cause. 3d. That the 
plaintiff has sustained damage. 

It appears by the evidence that plaintiff was twice arrested, on a 
criminal charge, upon an affidavit made by one of the defendants, taken 
before a magistrate, and after an examination into the matter by him, 
was discharged. This is presumptive evidence of want of probable 
cause, sufficient to throw upon the defendants, who were instrumental 
in procuring the arrest, the onus of proving the contrary. 

Probable cause for such a criminal prosecution, is such conduct on 
the part of the accused, as may induce the inference that the prosecu- 
tion was undertaken from public motives, or such a reasonable ground 
of suspicion, supported by circumstances sufficient to warrant a cau- 
tious man in believing, that the party is guilty of the offense charged 
against him. 

The question, probable cause, is composed of law and fact. It is 
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your province to determine whether the circumstances alleged are true 
or not, and for the court to determine whether or not they amount to 
probahle cause. 

The questions for the consideration of the jury will be to determine 
if defendants had good reason, as cautious men, to believe that a 
partnership existed between plaintiff and Crowell. If defendants did 
so believe, and had sufficient reason to suppose either party guilty, it 
might make out a defense. The case turns on the question of partner- 
ship. On the first occasion Sears was arrested on an affidavit, charg- 
ing him alone with being a cheat. The question of partnership, would, 
therefore, have no connection with that count of the complaint — it was 
a question of probable cause, and the intentions of defendants in pro- 
curing plaintiff's arrest. There are two descriptions of malice, malice 
in &ct and malice in law. The former, in common acceptation, means 
ill will against a person ; the latter means a wrongful act done inten- 
tionally. This is a question for you to pass upon. 

If the prosecution in the police court was undertaken for the pur- 
pose of compelling illegally the plaintiff to do a collateral thing, such 
as to give up his property, it is not necessary for the plaintiff, in such 
a case, to prove that the prosecution was instituted without probable 
cause. The criminal and civil laws are distinct branches of jurispru- 
dence, and a party cannot be permitted to employ the former^ which is 
calculated for the punishment of offenders, in order to attain the ends 
for which the latter is instituted. Criminal prosecutions are, or should 
be, for the benefit of society at large, and any attempt to deflect them 
from that object, either to giatify private malice, or to subserve private 
ends, should not be encouraged. 

Damages should be awarded on the principle that plaintiff is entitled 
to indemnity for the peril occasioned to him in regard to his liberty, 
the injury to his reputation, his feelings, and his person, and for the 
expenses to which he has necessarily been subjected ; and although no 
evidence has been given of particular damages, yet you are not there-, 
fore obliged to find nominal damages merely, but may make them pro- 
portionate to the injury. 

The jury found for plaintiEf $4,000 damages. 
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ADAMS YS. COHEN. 

Fourth District Court, fjr San Francisco Co., November, 1857. 

Referee — Stipulation — Repokt. 

In an equity suit where some of the issues of fact were tried before a jury and those 
remaining by order of court and consent of parties, refered to a referee with in- 
structions to report the testimony etc., it is illegal to change the referee without 
the consent of the court or all the parties interested. 

References of this kind are for the infortnation of the court; to be considered in connec- 
tion with the verdict in making final decree and judgment, and the testimony 
should be reported in full in the form of depositions. 

Inasmuch as the verdict of a jury in an equity case, may or may not be adopted by 
the court as its findings semble that this doctrine may be applied to the report of a 
referee or to any part thereof. 

The facts are fullj set forth in the opinion. 
T. W. Park, for plaintiff. 

Hoge ^ Wilson, for defendant. 

Saunders ^ Hepburn, for receiver Naglee. 

Hagbr, J. — This is an action in equity against the defendant, the 
former receiver in the suit of Adams vs. Saskell ^ Woods, still pend- 
ing in this court. The complaint alleges that defendant received into 
his possession, as the receiver of this court, certain promissory notes, 
bills, coin, gold dust, &c., particularly specified ; that he was removed 
from his ofiBce, and a new receiver has been appointed ; that since the 
removal defendant has neglected and refused to surrender to his suc- 
cessor in oflSce, the property, &c., that came into his possession as 
receiver, and to render a just account of his doings in the matter of the 
trust ; and that this action was instituted with consent and authority 
of this court. Among other things, plaintiffs ask that defendant may 
be compelled to deliver to the new receiver the property aforesaid, 
and that an account be taken of the defendant's receipts and disburse- 
ments, and he be decreed to pay the balance of money found against 
him, claimed to be $450,000. After defendant answered, issues were 
made up and submitted to a jury to find the amount of coin, gold dust, 
&c., that came to defendant's hands, as receiver, upon which a verdict 
was obtained fixing the amoimt. The remaining issues of fact, in- 
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eluding those in regard to the notes, bills, &c., that went into defend- 
ant's possession, were referred by the court, with the consent of 
parties, to Wm. Duer, Esq., to report the evidence and facts, &q. 

Subsequently, as appears by a stipulation signed by the attorneys 
of the defendant, and the new receiver, Gilbert A. Grant, Esq. was 
substituted as the referee, in place of Mr. Duer. 

This change of the referee was without the sanction of the court, or, 
so far as appears, the attorneys of Adams, Haskell, or Woods, or the 
creditors interested in the fund. Heretofore, I have held, it was the 
duty, as well as the interest, of the plaintiff to assist in putting a re- 
ceiver in possession of the property belonging to the estate he repre- 
sents. The attorneys of the plaintiffs in the suit in which the receiver 
was appointed, took an active part in this action before and at the trial 
of the issues before the jury, and were entitled to be heard, in making a se- 
lection or change of the referee, and before him after it was made. 
This change of the referee was illegal and without authority, and only 
binds those that consented. 

The jury having passed upon the question how much coin, &c. went 
into the hands of the defendant, left the remaining issues as to the 
notes, &c. undisposed of, and these were referred to Mr. Duer, to report 
the evidence, with his finding of facts thereon, not as the copy of the 
order among the papers returned by the referee reads, "his conclu- 
sion of law thereon." 

The object of the reference was to have the whole facts before the 
court for its information, to be considered in connection with the ver- 
dict, that the court might come to a proper conclusion after argument 
preliminary, and with a view to a final decree and judgment. 

The most material issues referred, as far as respects plaintiffs' relief, 
appear to have been entirely disregarded, from the fact that no evir 
dence was given or offered on the part of the plaintiffs to sustain them. 
On the part of the defendant, witnesses were sworn and examined in 
regard to his disbursements and the value of his services and extracts 
from the minutes, and a number of documents from the files of the 
court, were introduced for purposes I am unable to determine. The 
referee has omitted to have a jurat and certificate, or the signature of 
the witnesses annexed to the several depositions, which in this case 
(the order being to report the evidence,) was necessary to give them 
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validity. In regard to the minutes and documents from the files of 
this court, it inay be said that the judge takes judicial notice of these, 
and should best know and be able to determine their contents and 
condition. It is foreign to the object of this reference, to have the 
referee report facts- and conclusions based upon the records of the 
court, either in regard to the appointment, acts or proceedings of the 
defendant as receiver, or as to what has been reported by another 
referee, upon the matter of settlement of defendant's accounts. Those 
records will speak for themselves, and can be referred to at any state 
of proceeding, so far as may be necessary for the due administration 
of justice. To illustrate the errors the referee has fallen into by un- 
dertaking to inform the court, in regard to its record, it is only neces- 
sary to state that the one prior report referred to by the referee, was 
set aside, and after a second order of reference was made, defendant 
left the State — ^neglected to proceed under it and embarassed the 
hearing so that nothing was done until, so far as the court is informed, 
long after the commencement of this suit, and the repcirt thereon has 
never been confirmed. 

The referee's conclusions of law are more extraordinary than the 
finding of facts ; substantially they are as follows : 

1. That defendant should be allowed disbursements made as re- 
ceiver, which the referee finds to be $18,704 53-100. 

2. That he is entitled to compensation for his services, which is 
found to be of the value of $10,000. 

3. That the order of reference heretofore made to pass the defend- 
ant's accounts, is a good defense to this action, and entitles him to a 
judgment. 

4. That the defendant in his answer has set up a legal defense, 
and the action cannot be maintained. 

If the referee had possessed the power, and deemed it proper to set 
aside the verdict of the jury heretofore rendered, the whole case might 
have been summarily disposed of by a confirmation of the report, and 
the entry of a judgment for the defendant ; but then a question might 
arise whether or no it should be for the sum of $28,704 53-100, as 
found due for disbursements and services, or generally on the ground 
indicated in the fourth conclusion. The report, as it stands, is neither 
clear nor intelligible, and I am uncertain what might be the effect of its 
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confirmation, as a whole, and I cannot well adopt it in part. The 
supreme court have held that the verdict of a jury in an equity case, 
may or may not be adopted as its finding by the court, and probably 
this doctrine may be applied to the report of a refefee, or any part 
thereof. 

It is clear to my mind, that the finding of facts and conclusions of 
law go beyond the scope of the reference, and are not in conformity 
with its command ; as a whole I cannot confirm or adopt it as the find- 
ing of the court. I have considered whether I might adopt it, so far as 
relates to the value of services, and the amount of disbursements of 
the defendant, but the question of the value of services was not re- 
ferred, and I find upon examination of the account, as reported and 
passed, a considerable proportion of the amount allowed the defendant 
for disbursements, is for payments made by him after he was out of 
office, and that it is charged against the fund in court without authori- 
ty ;' these, therefore, cannot be allowed. 

The subject matter of the third and fourth conclusions of the referee 
will probably come before the court as questions of law, not of fact 
upon the final hearing. 

Whether or no the effect of the report will operate to preclude the 
plaintiff, from the farther prosecution of the issues of fact submitted by 
the order of reference, from the fact that they have failed, or neglect- 
ed to proceed to introduce proofs before either Mr. Duer or his sub- 
stitute, may be considered hereafter should it be necessary, indepen- 
dent of the report itself. I have concluded to set aside the report, 
without prejudice to the rights of the parties. 



HORNE vs. HORNE. 

Fourth District Court, for San Francisco Co., November, 1857. 

Divorce — Residence. 

Where a wife leaves her husband and emigrates from another state to this state, without 
first acquiring a domicil or residence independent of her husband's in the state 
whence she removes,' by the law of this state her residence remains unchanged and 
follows that of her husband. 
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Action for a decree of divorce on the ground of infidelity. The 
facts are referred to in the opinion. 

Jho. V. Wattson, for plaintiff. 

Defendant not in court. 

Hagek, J. — By the proofs reported by the reteree it appears plaintiff 
and defendant were Jiying together as husband and wife in the city of N^ew 
Orleans, and that the wife left her husband there and immigrated to 
this state in the year 185,4. 

It does not appear that the plaintiff separated from defendant or 
acquired a residence in Louisiana distinct from his for any period of time 
prior to her departue. Under the decision of the Supreme Court of 
this state in the case oi Kashaw vs. KagJiaw, the residence of the hus- 
band must be regarded as that of the wife, and in contemplation of 
law the plaintiff has not resided in this state the period of time required 
to give jurisdiction of this action. 

For this reason the application for a divorce must be denied. 



PEOPLE, EX REL. TALLANT vs. TILLINGHAST. 
Fourth District Court, for San Francisco Co., October, 1857. 

Mandamus. 

Where a treasurer is prohibited by law from making disbursements until after the 
claims shall have been approved by certain persons duly appointed so to do, a 
mandamus will not be granted to compel the treasurer to liquidate such a demand 
not approved, even though the non-approval is through the default of those[who 
should so have done. The remedy should properly be tirst sought against these 
latter. 

On the 20th of October, 1857, D. J. Tallant and others,. commenced 
this action to obtain a mandamus to the treasurer of the city and 
county of San Francisca, commanding him to make a certain disposi- 
tion of moneys under his charge, and filed therein an affidavit to the 
following effect : 

That the city of San Francisco, bemg greatly indebted, the state 
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legislature on the Ist of May, 1857, passed an act to provide for the 
funding and payment thereof.* In pursuance of said act, the deht of 
the city to the amount of of $1,635,600 was funded and deponent and 
Wm. Hooper were appointed two , of the original commissioners ; 
the other relators, forming the present board of fund commissioners 
having been since added to fill the vacancies from time to time created 
in said board. In 1856, prior to making out the general assessment 
list for that year, the commissioners certified and delivered to the as- 
sessor, the amount necessary for the payment of the interest of that 
year, and demanded of R. E. Woods, then treasurer, this amount and that 
necessary to paid to the sinking fund in pursuance of section 4, of said 
act. Although there was then money in the treasury, only §110,000 
paid to the commissioners, being $39,000 less than the interest for the 
current year, the residue of which was paid from other funds. Pre- 
vious to making out the general assessment Ust of the city and county 
of San Francisco, for 1857, on the 3d of June, said commissioners cer- 
tified and delivered to the assessor the amount necessary to be raised 
for the payment of the interest of the debt so funded in pursuance of 
said section 4. Taxes for the present year have been paid into th« 
treasury to a large amount. In pursuance of said act, certificates of 
stock with coupons for interest attached were issued to the creditors of 
said city, payable at the office of the fund commissioners at the' time in 
the said act specified, and in the manner therein provided. This stock 
is held principally in Europe, and in the Atlantic States, where the 
prompt payment of the interest has ^ven it a high character as an in- 
vestment. Of the said stock has been redeemed, $176,400 of which 
amount $18,800 has been redeemed at par, in 1857, since the dehve- 
ry to the assessor of the certificates for that year. The sum certified 
for interest in 1856, was $149,900, and of the amount for interest and 
for the sinking fund there remains yet due the commissioners $89,60 
On the 13th of October, 1857, relators applied to W. H. Tillinghas'j 
the present treasurer of the aforesaid city and county, for the money 
which had been received into' the treasury and which was then there. 
Said TiUinghast there admitted that he had $15,000 in cash besides 
audited accounts received for taxes and belonging to the general fund 

* See laws of 1851, p. 387. 
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of the city and county of San Francisco, but refused to pay over the 
same because the Consolidation Bill* requires that the accounts shall 
be audited by the board of supervisors of said city and county. De- 
ponents aver that they are informed and believe that the assessor had 
sent in to the board of supervisors the requisition made for 1857, and 
that the commissioners although not deeming it necessary or required, 
yet to obviate all difficulty, transmitted on October 16th, statements 
of what was required for the interest and the sinking fund, but no final 
action has been had thereon. 

- On October 21st, an order was granted commanding defendant to 
show cause why the payment had not been made and a mandanms 
should not issue, and also an alternative mandamus commanding him 
the said Tillinghast, to pay over $179,000 as fast as received, or show 
cause why he should not do so. 

The treasurer filed no answer, it having been averred in relators' af- 
fidavit that their claim had not been duly audited, upon which admis- 
sion defendant relied as a cause why the alternative mandamus should 
not be made imperative. 

• On the 24th, the city and counly of San Francisco, answer and pray 
that they may intervene, they being interested in this, that said city 
and county by its proper officers, has issued and collected for the present 
year a large amount of taxes now on hand to answer the demand of 
creditors of the said city and county ; that there is a large amount of 
indebtedness against said city and county now due upon duly audited 
demands on said treasurer which said demands were audited and regis- 
tered, long before the demand mentioned in the affidavit of the relators 
was presented to the board of supervisors,-^that said demand is now 
in the hands of said board of supervisors to be passed upcn in due 
course by them. That great injustice wiU be done to the said city 
and county, and to the creditors' thereof, — and that the administration 
bf the government of said city and county will be greatly- embarassed 
if the said treasurer be compelled to pay relators as they pray. The 
sum of 189,000 mentioned in relators' aflidavit, if payable at all, is only 
payable out of the receipts upon the general assessment list of 1866, 
and that the defendant is not required by law to pay the same out of 

* See laws 1857, oh. 334. 
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any funds derived from the general assessment list of 1857, and the 
aflSdavit and complaint do not allege that there are any funds in de- 
fendant's hands derived from the general assessment list of 1856. — 
The money now in the hands of the treasurer has been collected upon 
the general assessment list of the city and county of San Francisco. — 
A large portion of said taxes have been collected from persons residing 
within the city and county of San Francisco ; but outside the limits of 
the late city of San Francisco, and that neither these persons nor their 
property were ever bound for the debts of the city of San Francisco ; 
and the taxes raised thereon cannot be separated from the general fund. 
Defendant ia not required to pay the demand of relators. 
First, because the act of 1851 is unconstitutional, and 
Second, because the several charters of the city of San Francisco 
have been repealed by the consolidationact, and that relators' demand 
was not audited in conformity with this latter act. 

Hager, J. In deciding the matter remarked that it was unneces- 
sary to pass upon the questions raised by the interveners and thought 
it doubtful whether it was a case for an intervention such as has been 
made. 

The treasurer however in the opinion of the court had shown suffi- 
cient cause against making the mandamus premptory. The act con- 
solidating the government of the city and county is imperative in its 
provisions in regard to the payment of all moneys out of the treasury^ 
All claims, except in a few specified cases, are required to be present- 
ed to and approved by the board of supervisors before payment 

This provision in no way conflicts with the act under which the re- 
lators, the fund commissioners, are appointed and derive their powers. 
On the contrary it is a wholesome provision authorizing the proper 
board having charge of the county and city affairs and finances to ex- 
ercise such supervisioti over the execution of the trust created by the 
last act as is proper and necessary to see and determine that it is 
exactly and faithfully carried out and that a correct check and account 
be kept of the moneys that go out of the treasury and in the hands of 
the fund commissioners. 

It does not appear that the relators have presented their claim to 
the supervisors or that its payment has been authorized by them. 
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Until this is done the treasurer by law is prohibited from paying it, 
and his refusal to do so is no violation of official duty. 

When the relators shall have taken the necessary steps and gone 
through the formalities required by law to entitle them to payment of 
their claim, probably the treasurer will perform his duty : should he 
however then refuse he may be compelled to do so by mandamus. 
Should the supervisors refuse fo perform their duties the remedy is by 
mandamus against them. 

I The motion to make the writ of mandamus premptory is denied and 
the proceedings are dismissed. 



LANDER vs. SMITH. 

Sixth District Court for Sacramento Co., November, 1857. 

Foreign Administratob — Power Over Domestic Assets. 

The capacity of a foreign administrator to maintain an action for debts due the estate 
of the foreign intestate, depends upon the hcalitij of these assets, as domestic or oth- 
erwise. 

A foreign administrator cannot maintain an action for domestic assets, because policy 
demands that domestic assets be administered at home for the benefit of domestic 
creditors. The fact that the demand is based upon a foreign judgment, obtained by the 
administrator after the death of the intestate, does not affect this incapacity. 

Under the statute of this State requiring an action to be brought in the name of the 
real party in interest, for a foreign administrator to brtag an action in his own name, 
and then prove by such a judgment, a debt due the estate of another would be a fatal 
variance. 

The conventional distinction formerly taken between the localities of assets, depending 
upon whether these are debts upon simple contract or are judgments, cannot now be 
upheld, since these are not regarded as ddits of different degrees, but different degrees 
of evidences of debt. 

A domestic administrator can maintain an action upon a foreign judgment. 
On demurrer to the complaint. 

, for plaintiff. 



Latham ^ Sunderland, for defendant. 

BoTTS, J. — The plaintiff, describing himself as a resident of the 
state of Kentucky, and administrator of Elizabeth Dunnington, deceas- 
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ed, declares upon a judgment obtained by him as such administrator 
against the defendant, in the state of Kentucky, on the 16th day of 
May, 1856. To this complaint the defendant demurs, upon the ground 
that the plaintiff has no right to administer the assets for ■which he is 
suing. This is the effect of the demurrer, although the defendant 
expresses his objection by saying that the plaintiff has no capacity 
to sue. 

I have been a good deal embarrassed by the question raised on this 
demurrer, and the more that I have not had the full advantage of the 
■well known abiUty of the counsel on either side. 

The counsel for the plaintiff admits that generally a foreign admin- 
istrator cannot maintain an action for domestic assets ; but he claims 
as an exception to this rule, all that class of demands resulting from 
promises made to or judgments obtained by the administrator subse- 
quent to the death of the intestate ; and to maintain his position he cites 
the case of Tahnage vs Chapel, 16 Mass. The case is identical with 
the one at bar, and if the doctrine there established be law, the de- 
murrer must be overruled. But I am not satisfied with this case, and 
if the principle contended for, is correct, I am certain that it does not 
rest either upon the basis upon which it is placed by the Massachur 
setts court, or by the plaintiff's counsel. 

A forei<^n administrator cannot sue a domestic defendant, not in con- 
sequence of any want of capacity to sue, nor because the domestic 
courts refuse to recognise his official character ; but because the poli- 
cy of every country demands that domestic assets be administered at 
homa, that they may be appropriated to domestic creditors. The doc- 
trine on this subject originated with the spiritual courts of Great Brit- 
ainl To the bishop of each diocese belonged the power of probate, 
and administration ; but if the intestate died with bona notaUlia in 
two different dioceses of the same province, then was the administra- 
tion sought from the metropolitan, which would cover all the dioceses 
of the province. Now, it will be remembered that all England is di- 
vided into the two provinces of York and Canterbury ; how if one 
should die with goods or assets in both provinces ? Then would there 
be a struggle for the administration between two separate supreme 
jurisdictions. In this contest it was held, that the probate granted in 
one provmce, was void as to goods in the other ; it was, probably, then as 
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now, the vultures fighting for the carrion. Disputes arose, too, be- 
tween the different dioceses of the same province, as to the location of 
the intestate's effects ; as, for instance, if the intestate died in one 
diocese with a promissory note in his pocket, and the debtor resided in 
the other; in which diocese were the assets located? These difficul- 
ties were finally settled by canons, or enactments, of the convocation 
of bishops. By these canons, simple contract debts became bona no- 
tdbiUa of the diocese where the debtor lived ; specialty debts were 
located where the specialty happened to be at the time of the death 
of the intestate ; judgments or acknowledgments were bona rwtabilia 
where they were obtained, given or acknowledged. These canons 
were enacted in the time of James I., by the bishops and clergy in 
convocation assembled, and were confirmed by the king under the 
great seal ; but they were never confirmed by parliament ; consequently, 
the civil courts never acknowledged their validity. Still the civil courts 
adopted so much of these canons as they chose to consider exponents 
of the ancient usage of the church of England. See 2 Athyns 65S. 
For instance, they likened effects in two kingdoms and a foreign admin- 
istrator, to the ecclesiastical case of two provinces and an administrator 
appointed by the metropolitan of one of them. The comity of nations 
required a recognition of the official capacity of the foreign adminis- 
trator even as it secured a recognition of a foreign judgment ; but it 
was said that this comity did not require the recognition of the right 
of a foreign administrator to administer domestic assets ; these assets 
being reserved for domestic creditors. It was unreasonable, it was 
said, to permit a foreigner to withdraw the domestic assets, and thus 
to remit a domestic creditor to a foreign tribunal, which, in many cases, 
would be equivalent to a total sacrifice of domestic interests. This 
would be to carry national politeness a little farther than the. courts 
were willing to extend it. But they, too, in analogy to the doctrine of 
the ecclesiastical rule, compromised upon the locality of the assets; 
holding simple contract debts to be the assets of the country where the 
debtor lived ; whilst they agreed that judgments should be considered 
assets of the country in which the judgment was obtained. These 
principles are recognized in Goodwin vs. Jones, 3 Mass., 513, cited in 
Talmage vs. Chapel. 
Thus it will appefir that, if there be any difference between cases in 
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which the foreign administrator can sustain a suit against a doinestic 
defendant, it'does not depend, as the plaintiff's coiinsel supposes, upon 
whether the judgment sued on, was obtained by the testator in his life- 
time, or his administrator after his death, but upon the fact of the lo- 
cality of the asset having been changed by the conversion of a simple 
contract debt into a judgment. Nothing is more artificial than the 
reasoning of the plaintiff's counsel, that the foreign judgment having 
been rendered, in the name of the administrator, he may sue on it in 
his own name, and that his description of ^himself as administrator is 
mere surplusage. Certainly under our statute, which requires the 
action to be brought in the name of the real party in interest, to sue 
in his own right, and prove a debt i due the estate of another, would 
-be a fatal variaince. It is true that in some cases, as for the recovery 
of property belonging to the estate tortiously taken from his custody, 
he may sue in his own name ; so also may any other bailee ; for a prom- 
ise to him to pay a debt due the estate, he may sue in his own name ; 
so may the factor of a foreign house sue for a debt due the principal ; 
but in either suit I apprehend the executor or agent is only a nominal 
plaintiff, and the defendant may set up in such a suit, any equities 
against the estate, in the one case, or the principal in the other. If it 
were true that the administrator could sue upon a judgment obtained 
by him as administrator in his own right, without regard to the estate, 
it would follow that the defendant could offset any claim against the 
individual, and so defeat the claim of the estate for whose real benefit 
the suit is brought. ; 

I have labored upon this case the more, because this abstruse ques- 
tion turns whoUy upon the basis of the distinction between suits brought 
by an administrator upon simple contract debts, and those that have 
ripened intogudgments. 

But if the distinction is founded, as I thint it is, upon the conven- 
tional locality of the assets ; and this is based upon the obsolete idea 
of the higher dignity of specialty and judgment debts, what becomes 
of this doctrine, when this distinction no Ibnger exists ? Now, when 
no distinction is drawn between the dignity of a promissory note and 
that of a bond (since notes, specialties and judgments: are considered 
not debts of different degrees, but only different degrees oflevidences 
of debt,) what becomes of a doctrine founded on the old view, consid- 
26 
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ered by the new light ? The noblest of all sciences must not be per- 
mitted to lag in the march of improvement ; an error can only be 
reformed, by overthrowing all its consequences. 

If, then, the true principle be, that it behooves every government to 
protect its own citizens, and for this purpose it is necessary that assets 
within its jurisdiction, be administered under the supervision of its own 
courts, in order that they may be made to respond to the claims of 
domestic creditors, then it follows, that this suit should not be sus- 
taihed, if a judgment in favor of the plaintiflF would have the effect of 
withdrawing local assets from the reach of domestic creditors. Sup- 
pose the judgment sought were to be obtained, what would be the 
result ? It would be satisfied out of the effects of the debtor then in 
California ; the money shall be made and in the hands of the sheriff; 
does not this money become assets of the estate located in Cahfomia, 
and shall a foreign administrator be permitted to withdraw these as- 
sets from the jurisdiction of our courts, without accounting to our own 
citizens to whom the estate may be indebted ? In Vaughn vs. North- 
up, "15 Peters, it was held that an administrator in one state could not 
be sued in another ; then it follows that if this suit be permitted, we 
have a suitor who cannot be sued. 

It has even been doubted whether a domestic debtor could defend 
by ^lea of payment made to a foreign administrator ; although in 
Doolittle vs. Lewis, 7 Johns. Ch. R., chancellor Kent held such a pay- 
ment good. I cannot see the substantial difference between permit- 
ting a foreign administrator to withdraw assets belonging to the intes- 
tate at the time of his death, and those becoming assets by process of 
law after the death of the intestate. It is useless to give the plain- 
tiff a judgment, if the effects of the judgment can only be adminis- 
tered by a domestic administrator. It is urged that a domestic ad- 
ministrator cannot sue upon the judgment ; but if I am right, the 
effect of this judgment is to conclude the hability of the defendant to 
the estate, and the question is, simply, by what agent or trustee shall 
the debt be collected ? In this view, the judgment would be as avail- 
able to the domestic as the foreign administrator. 

Upon a full consideration of the case, somewhat in the face of au- 
thority I confess, I am inclined to sustain the demurrer. Let judg- 
ment be entered accordingly. 
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WATERS vs. MOSS, Trustee. 

Sixth District Court for Sacramento Co., November, 185T. 

Damages — Negligence. 

la an action of trespass to recover damages for injury sustained, the plaintiff must 
not only prove that it resulted from the negligence of the defendant, but also that 
it was in no wise, however slightly, the consequence of his own carelessness or passive- 
ness. 

The facts are sufficiently set forth in the opinion. 

BoTTS, J. — This is an action of trespass, in which the plaintiff claims 
damages for the loss of a horse, killed by the careless and negligent 
conduct of the defendant's servants, while engaged in and about de- 
fendant's business. A jury having been waived, the facts as well as 
the law were submitted to the judgment of the court. 

As matter of fact I find that on the day of 1857, the 

defendant was in the possession of the franchises, and other property 
of the SacramtntD Valley Railroad Co., and was engaged in running 
the cars and engines on said road between the towns of Sacramento 
and Folsom ; that on the said day the horse of the plaintiff fell on said 
track and was struck and killed by said cars under the control and 
management of the defendants' servants ; that the accident occurred 
at a point three or four hundred yards from the place at which the 
county road crosses the railroad, at an hour at which the cars pass 
daily this portion of the road ; that the plaintiff's horse was wander- 
ing along the public road without superintendent or conductor ; that 
the horse being frightened by the approach of the engine and cars left 
the public road and went upon the track of the rail road ; that the 
horse fell in the attempt to leap over an open culvert in the road about 
fifteen feet wide ; that this culvert was neghgently and improperly 
left uncovered by the defendant ; that the culvert was the remote 
cause of the horse's death, and that the accident might not have oc- 
curred had the culvert been closed at the top ; that the engineer in 
conducting the train used all possible care and diligence to prevent 
the accident ; that the accident was in part attributable to the negli- 
gence and carelessness of the plaintiff himself; that the horse was 
worth four hundred and fifty dollal's. 
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I take the common law to be, that to enable the plaintiff to recover 
in an action of this kind, he must be free from blame himself ; that is, 
if the occurrence complained of resulted partly from the carelessness 
of the plaintiff, and partly from the unskillful and negligent conduct of 
the defendant, the plaintiff shall not recover. The law requires a man 
to use reasonable care and caution to prevent injuries of an accidental 
character occurring to his property : it will not permit a man relying 
upon legal redress to fold his arms and suffer an injury which by pru- 
dence he might avoid. No matter how slightly this passiveness or 
imprudence may have contributed to the occurrence, if it contributed 
at all, the common law affords the sufferer no redress. This rule may 
seem to be a harsh one ; but it certainly has a tendency to quicken the 
■wits of the community, and to prevent htigation. Be that as it may, 
it is the rule, and all we have to do is to determine its applicability to 
this case. The plaintiff permitted his horse to stray toward that part 
of the railroad which is crossed by the highway, which is common to 
the use of the public and the company, at an hour in the day when 
the cars usually passed, at a rapid rate Over that portion of the road ; 
and in this he was certainly careless and imprudent.- If the borse had 
been attended by the plaintiff himself and under his control, it would 
have been equally his duty as that of the engineer to look out for and 
avoid a collision ; and if he will leave a poor brute -without the guide of 
reason to incur such perils, he at least cannot complain of the conse- 
quences. 

It is urged that great public inconvenience would result from the 
establishment of a rule that would require the owners of cattle along 
the line of a railroad to keep a look-out for the preservation of their 
stock. This may be a circumstance to induce the legislature to abol- 
ish railroads, or to encumbei' them with Such conditions as may render 
this supervision upon the part of the graziers unnecessary, but it can 
have no weight with a court, whose duty is to construe the law without 
regard to the inconVehien6e that may result to any or all classes of the 
community. 

Let judgment be entered for the defendant. 
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McHENRY vs. MARTIN. 

Twelfth District Court, for San Francisco Co., October, 1857. 

Assumpsit. 

The fact that A. did not deny the existence of a certain indebtedness, charged against 
him by B., at a time when they were engaged about a different matter, is not suffi- 
cient evidence in an action in assumpsit, brought by B., to sustain an averment that 
A. was indebted to him in an amount different from that which A. did not deny, 
and with interest. ^ ' ■ 

Whether or not it would sustain an action at all, gu<sre ? 

The facts are sufficientlj stated in the opinion. 
S. IT. Dwinelle, for plaintiff. 
C. J. Hughes, for defendant. 

NoRTOir, J. — The complaint avers that the defendant is indebted to 
the plaintiff ia the sum of |275, with interest, at the rate of two and 
a half per cent, per month. The case was referred to a referee, and 
the only evidence adduced to sustain plaintiff's claim, merely estab- 
lished the fact, that he and defendant went together to a place to sign 
a bill of sale, and that while there, the former remarked that defend- 
ant owed him $400, which the latter did hot deny. I do not see how 
this evidence can sustain the above averment of the complaint. This 
sets forth a specific contract, that defendant owes plaintiff the sum of 
$275, with a specified amount of interest, which it is averred defend- 
ant promised to pay at a particular time. This allegation is not broad 
enough to be Sustained by the mere fact that the defendant did not 
deny that he owed $400. The other circumstances diminish the effect 
of this silence still further, for it does not appear that the occupation 
at the time, had any connection with the subject of their indebtedness 
in question, and that they were merely engaged about a bill of sale. 
But independent of this nature of precision of this allegation in the 
complaint, I think that on broader grounds, a person can hardjy be 
held liable to pay a debt simply because he did not deny its existence 
when charged, and that at a time when the debt, if it existed at all, 
was not the subject of consideration. 

The report of the referee is set aside. 
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ROBINSON vs. COADY.* 
Twelfth District Court, for San Francisco Co., October, 1857. 

Demand. 

Where a demand at a certain place is necessaiy, an averment that the plaintiff was 
there, ready and willing to receive payment, is insafiicient. 

The facts are set forth in the opinion. 

J. P. Treadwell, for plaintiff. 

Ij. Casserly, {or defendant. 

Norton, J. — This case comes up on demurrer to the complaint. 
This should have averred that payment of a certain promissory note 
•was demanded, at a certain particular place, in this State. This the 
plaintiff has endeavored to avoid, hy saying that he was at the place in 
question, at the proper time, ready and willing to receive payment. 
This averment is insufficient. Demurrer sustained. 



MEYER vs. KINZER et tjx. 

Twelfth District Court for San Francisco Co., Oct. 1857. 

Common Propeett. 

Where a note and mortgage are executed to a husband and wife, to secure the pur- 
chase money of land sold by them which was common property, it raises no pre- 
sumption that he intended the moiety of the note and mortgage as a gift or ad- 
vancement to her, but the note and mortgage are common property. 

The case is submitted upon a stipulated statement of facts, which 
are substantially as follows : G. W. Kinzer on the 6th of December, 
1857, being then married to his co-defenidant, bought in his own name, 
the property now owned and held by plaintiff. On October 1st 1853, 
Kinzer and wife joined in a deed conveying the property to one J. H. 
Gager, who, on the same day, executed a mortgage to them to secure 

* Supra 179. 
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them in the payment of a promissory note then given by him for that 
portion of the purchase money. Kinzer assigned and delivered this 
note and mortgage to one A. H. Lemmen, and while in whose hands, 
on September 25, 1855, Gager paid it, and thereupon received from 
Lemmen the said note and the mortgage deed, duly canceled and re- 
leased. On the 16th of July 1856, plaintiff bought this property from 
Gager, and free apparently from this mortgage. 

Hose ^ Johnson, for plaintiff. 

J. B. Hart, for defendant. 

On the above facts plaintiff's counsel contended, That under the act 
of April 17, 1850, defining the rights of husband and wife, ( Comp. L. * 
812 §2,) the property as bought by Kinzer in December 1857, was 
common property. That it can only be conjectured that the wife joined 
in the deed to Gager, because the purchaser ex abundante cautela, re- 
quired it. That the conveyance to, and mortgage by him, are in law 
considered as one act. (Gruy vs. Carriere, 5 Cal. 511.) It was as 
though the deed of conveyance had contained a reservation of a lien 
for the unpaid portion of the price, in conformity with the practice 
in some of the States. That the 'mortgage was the common property 
of the Kinzers, husband and wife, and as such, subject to the control 
of the husband. A very similar case was decided in Texas under 
nearly identical provisions of that state ; (Parker vs. Chance, 11 
Texas 513, also Yates vs. Houston 3 ib. 433, Bums vs. Wideman, 
6 ib. 232.) For the law defining marital rights in Texas see Hart- 
ley's Dig. 134-8; (see also 2 Bright Husband and wife, 678, 
Laws passed by the 2nd leg. of Texas vol. 2 part 1 pp. 77,79.) Such 
also, has been the interpretation of our own law. (Joyce vs. Joyce 5, 
Gal. 161.) Louisiana, Texas and California have taken this law of the 
community of property from the Spanish law, and the two latter have 
conformed thereto, as interpreted in the former and by the Spanish 
commentators (Smalley vs. Lawrence 1 Rob. Louis, 214, ib 367, 17 
ib. 303, Febrero Mejicano, Lib. 1, Tit. 2, Cap. 10 §§1 & 6.) The 
title being in the wife's name, does not raise even a presumption in her 
favor (Mclntyre vs. Chappell, 4 Texas, 127, Love et ux. vs. Robin- 
eon, 7 ib., Huston vs. Carl, 8 ib 240, Scott vs. Maynard et ux, Dallam 
548.) 

♦Wood's Cal. Dig. 487§2606. 
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It will be contended that the case is governed by the common law, 
and that' the facts recited in the stipulation, raise the presumption of a 
gift by the husband to the wife ; so it was contended in the cases cited 
from 11 Texas ,512, and 5 &at. 161 and, also Thomas vs. Chance 
11 Texas 'eU. V 

But if the consent of the husband to the mortgage being taken in 
their joint names, sufficiently indicated his intention that the moiety 
thereof should be deemed a gift or advancement to her, then by the 
common law, it would only have been good against his heirs at law, in 
case she^ should have survived him., (1 Bright' s Husband and wife 32, 
no 15, Christ Hospital vs. Budginj 2 Vesey. 683, Flesk vs. Gushman 
6 .Cushing 20, Amos vs. Chew, 5 Metealf 320.) But on the suppo- 
sition of the gift to the wife of the' chattel interest involved in this case, 
she should have taken, and have kept possession of it, or of the evidence 
of it.. (Com^. i. 201 §16.)* 

•. J. B. Sart,. contra. 

At common law where a man makes a purchase, and conveys- to a 
meinber of his own family, the presumption is, that it is intended as a 
gift or advancement to such member (2 Maddoek. Gh. 112.) If the 
purchase is made in the name of the son, it is (Considered an advance- 
ment, unless a different intention is established by proof. (Ulvan vs. 
I^uncan, 2. Ch. Cases 26. Boyd vs. Reed 1 P. M. W.) The. pre- 
sumption is stronger if the purchase is made in the name of the wife, 
or in the name of himself, his wife and his daughters (2 Fonhl. Eq. 
B. Ch. 5 & 3, Back vs. Andrew, 2 Vem, 120, Cook vs. Hutchinson, 
l:ZeOT,,425, 2 Story %. Jur. 1205, Dyer vs. Dyer, 2 Cox 92.)— 
The mortgage being executed by Gager to th^ husband, and wife, the 
presumption is that, half of it is her separate property. The execu- 
tion and delivery of the mortgage vested in the wife her moiety of it, 
and placed that; part o£ it beyond the reach and control of her hus- 
band. Section 2, of the act. defining marital rights (^Comp. L. 812) 
does not prevent a wife accepting a gift from her husband.; The 
character of the aqt and the presumption of law apply at the time of 
the mortgage, and no subsequent act of the husband can change the 
wife's rights ; they are vested and beyond his control when the pro- 

*Wood's Cal. Dig. 107§403, 
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perty is placed in her name (Cond vs. Lancaster Bank, 3 Ohio 9, and 
authorities then cited.) 

Norton, J. — In this case the complaint is filed to obtain a decree 
to quigt title. There is a slight inaccuracy or informality in it where 
the plaintiff avers his possession of the property in controversy. The 
allegation is, that he is the owner and occupier thereof, and not that he 
is in possession. As this however appears to have been purely acci- 
dental, the averment is sufficient upon this point. It seems Kinzer's 
wife joined in the deed conveying the property to the grantors of 
plaintiff, though for what reason the joinder was made, it may be a 
little difficult to conjecture, for the property being then held in com- 
mon by her husband and self, it was subject to his right of disposition* 
A mortgage was given by the purchaser to the vendors at the time of 
the sale, which was subsequently assigned by Kinzer, and which in the 
hands of the assignee was paid by the mortgagor, who subsequently 
conveyed the property to plaintiff. Mrs. Kinzer in her. answer now 
claims a moiety of the amount to secure which the mortgage was 
given, contending that by the common law, the presumption arising 
from the fact of the mortgage having been given jointly to her and her 
husbandj is, that he intended it as a gift or advancement to her. There 
is no such inference to be drawn. The principles of the common law 
in reference to the property of husband and wife, do not apply to the 
rights of this relation, as it exists under our statute. The note and 
mortgage given by Gager upon the sale by Kinzer, were common pro- 
perty, and as such subject to the husband's disposition. The posses- 
sions of the husband and wife, when they have once acquired this 
character of common property, retain it until it shall have been ex- 
pressly divested by some act, unequivocally evincing an intention that 
this shall be its effect. The property must be conveyed directly to- the 
wife, to her separate use and banefit. By the common law, the hus- 
band would, in this case, having reduced the chattel interest to possess- 
sion, be entitled to sell it or to dispose of it otherwise, according to his 
discretibn. At all events in the present instance, the note and mortg- 
age being common property at the time of the assignment by Kinzer, 
he could do what he pleased with them, and when he did assign theifi 
he conveyed the interest of his wife as well as of himself, and she 
therefore can no longer claim any estate in the premises. 
Let decree be entered as prayed for in the complaint. 
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HARDY vs. HUNT. 

Sixth District Court, for Sacramento Co. NoveTnher, 1857. 

Liability — ^Bailee — Agent — Debtor. 

The bailee of money deposited for safe keeping by one in his own name, who had re- 
ceived it from a third party for the purpose of making a bet, according to the in- 
structions and for the benefit of such third party, but who was not directed by the 
third party so to deposit the specific sum, with such bailee, is not liable for the same 
to such third party, in an action brought by the latter to recover the amount of the 
deposit. 

Whether or not the bailee will be so liable, depends upon the relation of the depositor 
to the third party as agent, as bailee or as debtor, which depends upon whether 
or not the depositor and third party treated the money as specific property or as 
currency. 

If the third party, when he parts with the money, contracts for ihe return or re-delivery 
thereof to another, the depositor is his agent, or bailee, and he retains his property 
in the coin in the hands of the second bailee ; but if he so contract for the equiva- 
lent of the money, in any cuiTency, he makes the depositor his debtor and parts 
with his property. 

The facts are fully stated in the opinion. On trial before the court 
■without a jury. 

Smith ^ Mardy and Long, for plaintiffs. 

Winans ^ Hyer, for defendants. 

BoTTS, J. — This is an action, charging the defendant with money had 
and received to the plaintiff's use. A jury having been waived, it 
devolves upon the court to determine the facts and apply the law. 

First for the facts. On the day of August, 1857, the plain- 
tiff gave one O'Brien a check upon B. F. Hastings, drawn payable to 
O'Brien's order, for the sum of five hundred dollars, requesting O'Brien 
to bet that amount for him, the plaintiff, with one Harris, upon the ap- 
proaching election for sheriff of the county of Sacramento. O'Brien 
undertook to make the bet for the plaintiff; the plaintiff charged 
O'Brien to make the bet in his own name, without disclosing the plain- 
tiff's connection with it. O'Brien proceeded to the banking house of 
Hastings, drew the money, and put it in his pocket, together with a 
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small amount of his own ; he left the bank, made the bet, and returned 
■with Harris in a few moments ; it was agreed that O'Brien and Harris 
should deposit with the defendant. Hunt, a clerk in the bank, one 
hundred dollars, each, as a forfeit, and that the other four hundred 
should be deposited with Hunt, as stakeholder, on the following Mon- 
day. O'Brien then deposited four hundred dollars with Hunt to be 
held by him as stakeholder, in the event Harris put up his four hun- 
dred on Monday. The terms of the bet were reduced to writing, made 
in the name of Harris, on the one part, and of O'Brien, on the other, 
and signed by both of them. 

On the first day of September, 1857, attachments, issuing out of the 

justice's court of township, in suit against O'Brien, were served 

upon Hunt, under the 126th section of the practice act. By agree- 
ment between O'Brien and Harris, the latter was permitted to with- 
draw his five hundred dollars from the hands of Hunt. After the 
attachment was levied upon Hunt, he was Informed by O'Brien that 
the bet was made by the plaintifiF, and Huiit replied that he had 
suspected as much all along. The suits against O'Brien, in the jus- 
tice's court, went to judgment, and upon " proceedings supplementary 
to execution," Hunt was cited before justice Jenks, by whom the judg- 
ments had been rendered. At this examination. Hardy, the plaintiff, 
desired to appear by counsel, but was informed by the justice that he 
had no standing in court. When Hunt appeared before the justice he 
was aware of Hardy's position. Upon a statement of the facts, Hunt 
was ordered to pay over, and did pay over, to the judgment creditors 
of O'Brien, the sum of $422 30, and the balance of the five hundred 
dollars he paid over to the plaintiff, without prejudice to the merits of 
this controversy. 

The first, and, in my opinion, the only question arising upon these 
facts, is, does any privity exist between the plaintiff and defendant, 
upon which this action can be maintained ? That the principal can sue 
upon the contract of his agent, is indisputable, and no court in Chris- 
tendom has gone further to uphold this doctrine than did the supreme 
court, in the case of Muiz Hermanos vs. Norton* But here two things 
are to be remembered : First, that this doctrine rests upon the right 

*4 Cal. 355. 
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of property in the unknown principalj which has been transferj;ecl ; and, 
secondly, that the contract between O'Brien and Hunt was made with- 
out the knowledge or authority of the plaintiff. Had Hardy requested 
that the particular money, or check, that he gave O'Brien, should be 
deposited, in his name, with Hunt as a stakeholder ; and had it been 
so deposited, I have no doubt this action could have been maintained. 
Or, had Hardy, instead of money, given O'Brien a horse, with direc- 
tions to bet him on the election, and the horse had been deposited for 
this purpose with Hunt, even in the name of O'Brien, it is probable 
that the plaintiff could have maintained an action of trover for the 
horse ; in such a case, he would recover, not by force of any contract, 
express or implied, but by virtue of his ownership of the property in 
the possession of ;the defendant. Very different would it have been, 
had he delivered the horse to O'Brien, as he did the check, to be con- 
verted into money, with directions to bet the money. By such a pro- 
ceeding, he put into O'Brien's hands, not any specific money, which it 
was his duty to keep separate and apart from his own, the bailor there- 
by preserving his title to the specific money, but he entrusted him with 
money, generally, to be accounted for, which the bailee, without a 
breach of trust, could mingle with his own, as he did, and which he 
could account for, as well by the return of any other money, of a simi- 
lar amount, as of the particular proceeds of the check. What was this, 
but making O'Brien his debtor ? And how can it be said, that O'Brien 
was the plaintiff's agent, in respect to any particular money ? 

Much learning has been expended in the attempt to draw the line 
between general and specific deposits. The cases have arisen mostly 
under assignments, by bankrupt bankers. When the customer depos- 
its specific property, to be returned in specie, so long as the property 
can be ascertained and traced, he will have a right to his specific 
property ; hence, money, in a sealed bag, which can be identified, or 
even coin marked for the occasion, being specially deposited, never 
goes to the assignees as the effects of the bankrupt. . The banker, in 
such a case, is a mere bailee, and the property remains in the bailor. 
On the other hand, if one deposits with a banker a sum of money, with 
the understanding that the banker is to accouiit to him, not for the 
specific money, but for the specific sum, then does he become a cred- 
itor, and the money deposited by him an hour before, even if it were 



DISTRICT COURT REPORTS. 333 

Hardy vs. Hunt. 

marked and traceable, passes to the assignees, with the general effects, 
and the unfortunate depositor is classed in the category of the insol- 
vent's creditors. 

It is sometimes said, that one man can have no property in money 
in the possession of another, because " money has no ear-marks." This 
is a metaphor used to distinguish a debtor from a bailee, and perhaps 
it is significant of the danger that would result from permitting the 
testimony of the bailee to establish the identity of money, uncorrobo- 
rated by any peculiar marks impressed upon it. Possibly this was 
what Lord Mansfield alluded to, when he said, 1 Burrows, 457 : " It 
has been quaintly said, that the reason why money cannot be followed, 
is because it has no ear-marks ; but that is not true. The true reason 
is, on account of the currency of it." 

Courts, of equity especially, have gone very far in upholding the 
right of property in the original owners of money, where it has been 
purchased by an agent, even after the money had been mingled, and 
intended to be mingled, with the funds of the agent or bailee ; but in 
such case, I apprehend, the investment must have been made in the 
name of the principal, or by his direction. Thus, had Hardy given 
this money to O'Brien, for the purpose of buying a particular horse, 
and O'Brien, even after mingling the money with his own, had pur- 
chased the particular horse with the exact sum delivered to him, these 
circumstances, perhaps, would have been held sufficient to raise a trust 
byimpEcation of law, and the right of property might have been recog- 
nized in the cestui que trust. But there is no specific property in this 
case at all. Hardy trusts O'Brien with money, generally, and O'Brien, 
after mingling this money with his own, contracts with Hunt, whereby, 
in a certain event, Hunt is to account to him, not for the specific money 
deposited, but for a similar amount. All the way through, both by 
Hardy and O'Brien, the money bailed is treated as currency, and not 
as specific property. It would never do to permit a factor or agent to 
mingle and separate the unmarked money of his principal at his pleas- 
ure ; for, by this means, every commission-merchant might ward off 
an execution, by declaring that the money attached was the proceeds 
of the goods of A. or that the goods levied on were purchased with the 
money of B. 

I have endeavored to show that the plaintiff and O'Brien bore to 
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each other the relation of creditor and debtor, and not that of principal 
and agent, or of bailor and bailee ; the difference being, inasmuch as 
money is either specific property, or currency, as the owner may 
choose to make it when he parts with it ; if, in the delivery, he contract 
for the return or re-delivery to another, of the identical coin, he retains 
the property and makes the person to whom it is delivered his agent ; 
but if he contracts with the bailee for the return or delivery to another, 
not of the specific money but of its equivalent in any currency, he con- 
sents to part with the property, and make the bailee his debtor. In 
the first case, if he can trace the money, he shall have it ; in the second, 
he has thrown it into the currency, and shall never reclaim it. 

In this point of view, it becomes unnecessary to determine whether, as 
was held in the case of Ball vs. Gilbert, 12 Metcalf, cited by the de- 
fendant, the wager being unlawful, was absolutely void, and the deposit 
therefore, liable to the attachment of O'Brien's creditors ; or, whether, 
as contended for by the plaintiff, the title in the money, at the time of 
the attachment, was in the stakeholder, awaiting the happening of a 
contingency, which might, or might not, vest it in O'Brien. It is true, 
it was urged that, if the money was not subject to the attachment of 
O'Brien's creditors, the plaintiff might recover, by virtue of the direc- 
tion ^ven Hunt by O'Brien, to pay the money to Hardy. To this, it 
is sufficient to say, if Hunt owed O'Brien, and if the information con- 
veyed by O'Brien to Hunt, of Hardy's claim, could be construed into 
an assignment of the debt, no such debt, and no such assignment, are 
alleged in the declaration. 

Let judgment be entered for the defendant. 
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RUSSELL vs. CONWAY. 

Twelfth District Court, for San Francisco Co., October, 1857. 

Offset — Complaint. 

A judgment against a vessel will be offset against a judgment obtained by the owner of 

the vessel against the first^udgment creditor. 
In a bill filed by the owner to obtain such an offset, a description of the vessel as " the 

property of plaintiff," is a sufficient allegation of ownership. 

The complaint in this action alleges, substantially, that plaintiff, Rus- 
sell, brought an action against the defendant, in the United States 
District Court, to recover damages sustained by the bark " Madonna," 
belonging to plaintiff, by a collision with the " Elvira," the property of 
the defendant ; that the " Elvira " was seized and released ; that in 
said action plaintiff recovered, on the 7th February, 1855, $1640 dam- 
ages, and 1286 65 costs, against defendant, and the two sureties on 
the release bond ; that they are all three insolvent ; that on the 22d 
of September, 1855, Conway obtained a judgment for the same cause 
of action against these plaintiffs in this court, for $1226 18, and for 
f 122 50 costs ; that defendant, Scannell, as sheriff of this county, is 
about to collect the same ; that defendant. Brooks, claims to be the 
owner of the said judgment against plaintiffs ; that this assignment was 
made to defeat plauatiff's right of set-off; that plaintiffs are unable to 
collect their decree against Conway, and the two sureties ; that Con- 
way's judgment now amounts to $1700, and plaintiff's decree to $2800 ; 
that plaintiffs are bound to pay the amount of said judgment ; where- 
fore they pray for an injunction, restraining Scannell from collecting the 
same ; that upon final hearing the same be made perpetual, and that 
their decree be set off against the judgment of Conway. 

The complaint is demurred to on the grounds, first, that it does not 
set forth a sufficient cause of action ; and second, that the court has 
not jurisdiction in the premises. 

Pending the action a motion was made to dissolve the injunction, 
when the merits of the action were argued. 

Whitcomb, Pringle ^ Felton, for plaintiffs. 
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£. S. Brooks, for defendants. 

-B. S. Brooks, for the motion : 

I. It is not alleged that the defendants have any claim against the 
plaintiffs, nor do they pretend to have any. 2 Stori/ Uq. Jur., §1487; 
Aiken vs. Satterlee, 1 Paige, 289 ; Lindsay vs. Jackson, 2 ib., 582 ; 
Gray vs. Gay, 10 ib., 876 ; Murray vs. Toland, 3 Johns. Ch., 374 ; 
Dall vs. Cook, 4 ib., 11 ; Graves vs. Woodbury, 4 Hill, 560 ; Collins 
vs. Evans, 1 Bev. ^ Bal. Eq., 306 ; Bunting vs. Richs, 2 ib., 130; 
Clark vs. Cost, 1 Craig ^ Phil., 154 ; Howe vs. Sheppard, 2 Surn- 
ner, 409 ; Genley vs. Jones, 6 J. J. March, 153. 

Nor is it even alleged that plaintiffs are owners of the " Madonna," 
against which defendant's judgment is taken. 

II. Plaintiffs allege that in another Court they obtained judgment 
against the "Elvira," for a collision by the " Elvira " a(?«msf the 
" Madonna ;" but, by the judgment of this court, it appears that the 
" Madonna " caused the collision, which record they cannot evade. 

III. The right of set off in equity is in the discretion of the court. 
To admit a set off of plaintiff's judgment would be to admit its equity, 
and of necessity the injustice of the judgment of this court. Can this 
court thus stultify its own decision ? Davidson vs. Geoghagan, 3 Bibb, 
233 ; Scott vs. Rivers, 1 Star. ^ Porter, 24 ; Burns vs. Thomburgh, 
3 Waits, 78 ; Tolbert vs. Harrison, 1 Bailey, 599 ; Coye vs. State 
Bank, 3 Eal., 172. 

IV. Defendant's judgment having been obtained after plaintiff's, 
and, it is alleged, for the same cause of action, plaintiffs should have 
pleaded their judgment in bar of the action against them, and having 
failed to do so, have no standing in a court of equity. 

V. Their submitting to a second trial in this court was a waiver of 
their decree, obtained in admiralty, and was like voluntarily assenting 
to a new trial. 

VI. There was no right of the plaintiffs to a set off when the assign- 
ment to the defendant. Brooks, was made. If he had collected the 
judgment, he would have been entitled to appropriate the money to 
pay the debt due him from Conway.* Having secured also ifche legal 

* For legal services rendered in the conduct of the cause 
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title, his right is superior in equity. Howe vs. Sheppard, 2 Sum., 
409; Makepeace vs. Coats, 8 Mass., 451 ; WUliams vs. Evans, 2 
McCord, 203 ; Duncan vs. Bloomerstock, ib., 318 ; Graves vs. Wood- 
bury, 4 Hill, 561 ; Tallant vs. Harrison, 1 Bailey, 599 ; Duncan vs. 
Calhaitte, 1 Browne, 47. 

VII. If there was any validity in plaintiffs' judgment, they should 
have assigned it to the present owners of the " Madonna," or to who- 
ever else is liable to pay it, Gilman vs. Slycksal, 7 Cowen, 469 ; see 
also 2 Story Eq. Jur., §§ 1435-36 ; Green vs. Darling, 5 Mason, 201 ; 
Pierson vs. Meany, 3 A. K. Marsh, 6 ; Hackett vs. Connett, 2 Edw., 
73 ; Wythe vs. O'Brien, 1 Smi. ^ Stu., 561 ; Smith vs. Lon^erstal, 
Barb., S. C, 696 ; Miller vs. Rec. of Franklin Bank, 1 Paige, 444 ; 
Runson vs. Samuel, 1 Oraig ^ Phil, 154 ; Mahon vs. Scully, 2 
Sogan, 194.v 

Whitcomb, Pringle ^ Fellon, opposmg the motion : 

I. A bill in equity is the proper proceeding to set off two debts, 
where there is any claim of a third party to interfere with an ordinary 
motion for a set off. Simpson vs. Hart, 14 Johns, 74 ; Gay vs. Gay, 
10 Paige, 369 ; Barbor vs. Spencer, 11 Paige, 517. 

II. The party should proceed in the court where the judgment 
against him is obtained. Cook vs. Smith, 7 Mill, 186. 

III. The parties against and in favor of whom these judgments are 
obtained, are substantially the same. There is as much identity as 
exists in the case of Barrett vs. Barrett, 8 Pick,, 341, and Drigg-s 
vs. Rockwell, 11 Wewt^., 504. The "Madonna" is a mere nominal 
party. A judgment against a party's property is a judgment against 
him, for here he cannot be held but by his property. 

IV. As to the assignment to Brooks, see Practice Act, § 5 ; Green 
vs. Hatch, 12 Mass., 195 ; Jenkins vs. Brewster, 14 il., 294 ; Jones 
vs. White, 13 ih., 307 ; Barbor vs. Spencer, 11 Paige, 517 ; Gay vs. 
Gay, 10 il., 396 ; Duncan vs. Bloomstock, 2 McCord, 318 ; WiUiams 
vs. Evans, i6.,'203. 

V. An assigiment to defendant's attorney cannot defeat plaintiffs' 
right of set off. Cooper vs. Bigelow, 1 Cowen, 206 ; Crocker vs. 
Claughly, 2 Buer, 684 ; and particularly Morris vs. Hollis, 2 Har- 
rington, (^Bel.') 4. 

Norton, J. — This is a biU addressed to the chancery powers of the 
27 
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court, to offset judgments. It appears that defendant, Conway, is in- 
solvent, and a wholly irresponsible person. It is well settled, upon au- , 
thority, that in cases of counter claims of this kind, between two par- 
ties, and especially if one is insolvent, courts, endowed with chancery 
powers, will employ them to offset the claims at the instance of the 
responsible party ; and the bill being filed by Russell in this instance, 
it presents a proper case for the exercise of the equity jurisdiction of 
the court. There are several objections, which have been raised by 
defendant's counsel, of which the principal is, that the action in which 
Conway obtained his judgment, was not against Russell, but against 
the " Madonna." But the judgment is substantially against Russell. 
Making a vessel a defendant is but a legal fiction. The owner is the 
real party. 

The fact that the act which authorizes this proceeding, also allows 
him to come in and defend, and requires the surplus proceeds of a sale 
to be paid to him, would seem lo show that the law contemplates him 
as the real defendant, to such an extent, that, in an action like the pre- 
sent, this objection cannot be well sustained. The next point is, that, 
even if it be conceded that a judgment against a vessel will authorize 
her owner to offset it, yet in this case it is not distinctly averred that 
plaintiffs are owners of the " Madonna." Although this is not done in 
express terms, yet it is alleged that Conway's action was brought 
against the " Madonna," " the property of the plaintiffs," and also that 
the plaintiff is bound to pay the judgment. 

I think these are sufficient. 



LOVIE vs. JOHNSON. 
Sixth District Court for Sacramento Co., November, 1857. 

Lost note — CoMrLAINT-r-NBGOTIABILITY. 

In an action at law upon a lost negotiable note, the complaint must aver the loss of the 

note and the tender of an indemnity to the defendant. 
When in such an action a plaintiff omits to make a tender of indemnity and to allege 

tlie same in his complaint, he cannot afterwards m(ike the tender and then amend 

by inserting this averment, the avowed object being to prevent the operation of the 

statute of limitations. 
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The defendant in an action on a lost instrument must show that it was negotiable. 

Action against the joint makers of a lost note. The facts are fully 
referred to in the opinion. On motion for a new trial. 

Upton ^ Hereford, for plaintiff. 

f 
Cartter, Hartley ^ Long, for defendant. 

BoTTS, J. — This case stands on a motion for a new trial, founded 
upon the alleged errors .of the court. The complaint charges the 
defendants as joint makers of two promissory notes. The defendant, 
Williams, answers, denying the making the note, admitting the endorse- 
ment, pleading want of notice of protest, extension of time given to 
the maker, and the statute of Umitations. There is in the complaint 
no allegation of loss, or an offer of indemnity, or even of a readiness 
and wilhngness to indemnify. It appears, from the statement, that 
upon the trial, the plaintiff tendered a bond of indemnity, and then 
offered to prove the loss and contents of the note, but admitted that he 
was not prepared to show that the note was unendorsed. To this tes- 
timony, the defendant objected, and the sustaining the objection is now 
alleged as one of the errors of the court. The plaintiff then asked 
leave to amend by inserting an allegation of the loss, and of a tender 
of the indemnity, and the overruling this motion is alleged as another 
error. 

I have no doubt that if a suit upon a lost negotiable instrument cafa 
be maintained at all in a court of law — and I admit that the supreme 
court have inferentially sanctioned the practice — it must be upon an 
allegation of loss, and of tender of indemnity ; indeed, they have so 
expressly decided, in Welton vs. Adams, 4 Cal., 37. Under the 
old form of pleading, a declaration upon a note, bond or bill was incom- 
^plete, that did not make profert of the instrument upon which the suit 
was founded. Although, in our modem system, we have dispensed 
with the allegation of a readiness to produce and surrender the obli- 
gation, we have not waived the necessity of the production and surren- 
der. With respect to securities that were not negotiable, courts of law 
always held a proof of loss as laying the foundation for the admission 
of testimony of its contents. But if the instrument, whose contents 
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were sought to be proved by parol, were the foundation of the action, 
an allegation of the loss was necessary to the admission of the proof of 
the fact. Hence, we have a form in Chitty for a declaration on a lost 
bond. Such was the state of the common law ; but with the growth 
of commerce arose a new kind of written obligation, unknown to the 
common law, denominated " commercial paper." Upon this paper, 
for commercial convenience, was impressed the new feature of nego- 
tiability ; that is to say, unlike other obligations, it was agreed that it 
should pass from hand to hand unincumbered by any offsets in the hands 
of the ori^al holder. Consequently, payment to the original holder 
could not be pleaded against the present holder. How, then, could 
a suit be brought upon a lost note, when the recovery could not be 
pleaded against another suit brought by a party who might have inno- 
cently taken it from the finder ? For this state of things the law courts 
knew no remedy ; but 'it was considered an appropriate sphere for the 
more comprehensive action of a court of equity. Accordingly, under 
the more plastic forms of this tribunal, a remedy was afibrded the 
unfortunate loser of the negotiable instrument, on conditions ; the 
prescribed conditions being, that he should render the defendant satis- 
factory indemnity against future liability. But even under the laxest 
rules of this lax system, it was necess.ary that the complainant should 
aver a willingness to afford an ample indemnity. When the common 
law courts, emulous as they always were of the grasping power of equity, 
began to assert a co-ordinate jurisdiction over lost negotiable paper, 
they were necessarily embarrased by the rigidity of their own system, 
which forbade a conditional judgment. What was to be done in this 
dilemma ? Why, it became necessary to aver not only a readiness to 
indemnify, but an actual tender of indemnity, the sufEciency of which 
might be traversed ; and, like every other tender, it must be brought 
into court, where it remained on deposit foir the benefit of the defend- 
ant. If the common law courts will ape equity in such a case as this, 
it is only by this contrivance that its clumsy machinery can be assimi- 
lated to the plastic hand of a court of chancery. Hence it is, that our 
supreme court says, that a tender of indemnity is necessary to sustain 
an action at law upon a lost negotiable instrument. Nothing is clearer 
than that the plaintiff's complaint is wanting in the most essential aver- 
ments, if he intended to declare upon a lost negotiable instrument. 
But he claims the right to amend. Now, I confess that the spirit of 
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the statute is so liberal in this respect as almost to offer a premium to 
the negligence of counsel ; and in conformity with that spirit, I have 
never permitted the neglect to state a fact to obstruct the course of 
justice. But here I am asked to keep the action ahve for the purpose 
of introducing into it the fact of tender of indemnity which did not 
exist at the time of filing the complaint, the avowed object being to 
prevent the operation of the statute of limitations, as far, at least, as one 
of the notes is concerned. In other words, I am asked to collude with 
the plaintiff to enable him to elude the law of the land. I shall dp no 
such thing ; if by his laches he has permitted his remedy to lapse for 
want of a tender of indemnity, it is not in my power, however much I 
may sympathise with his misfortune, to assist him to a tender nunc 
pro tunc. 

So far, the case is plain enough. But the plaintiff now contends 
that it has nowhere . appeared that the promissory note sued on was 
negotiable. As my memory serves me, the court asked if the note was 
negotiable, and the plaintiff's counsel admitted it was ; but counsel 
now urge that the admission was inadvertantly made, and that there is 
really no evidence of this fact. I confess that reasoning a priori, I 
should have inclined to the opinion that he who sues avowedly upon a lost 
promissory note, that may or may not be negotiable, should he held to 
prove aflSrmatively that the note was not negotiable, or that, being 
negotiable, it was unendorsed, or in such other condition that the re- 
covery sought would be a bar to further action ; inasmuch as it is upon 
this state of things that his right of action may perchance depend. 
Moreover, it would seem that the alleged holder and owner of the note 
should be presumed to know the character of the instrument upon which 
he sues. But such is not the opinion of those who have gone before 
me. It has been held tliat upon him who resists the introduction of 
secondary evidence devolves the burden of showing that the lost note 
was negotiable. See 10 Johns. Rep., 104 ; 3 Wend., 344 ; 12 Wend., 
174. Now, if the note were not negotiable, there would be no neces- 
sity for the tender of indemnity, and I would not hesitate to permit an 
amendment, for the purpose of including an allegation of the loss. I 
shaU, therefore, grant a new trial, for the purpose of allowing the intro- 
duction of an allegation of the loss, that the plaintiff may stand or fall 
upon the negotiabiUty of the instrument. 

Let an order be entered, granting a new trial. 
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SMITH vs. MAYOR, &c., OF SACRAMENTO CITY.* 
Sixth District Court, for Sacramento Co., November, 1857. 

Injunction — Courts of Equity — Employment of Counsel abroad 
BY A Municipality. 

Courts of equity will restrain certain acts of a municipal government by injunction. 

An individual tax payer can complain separately of an injury common to him and all 
the other tax payers living under one municipal government, and by which he sus- 
tains no special injury. 

The legislature cannot confer upon a municipal government other legislative powers 
than those which are essential to the due attainment of the local ends for which it is 
instituted. 

The funds collected by municipal taxation can only be applied to municipal purposes. 

The representatives of municipal corporations, as trustees of the corporation property, 
whether acquired by taxation or otherwise, come peculiarly within the province of a 
court of equity. 

The facts are reported in the opinioii. On motion to dissolve an in- 
junction. 

Clarh §■ Grass, Sunderland, and Long ^ Morrison, for plaintiff. 
Cr. C. Moore, city attorney. 

BoTTS, J. — In May last the plaintifi filed his bill on the equity side 
of this court, describing himself as a tax-payer, of the city of Sacra- 
mento, alleging that the mayor and common council of said city had' 
by ordinance, appropriated the sum of f 5,000 of the funds of the city, 
raised by taxation and licenses, to the employment of the legal services 
•of one Alpheus Felch, to assist the attorney general of the United 
States in opposing the confirmation of the grant to John A. Sutter, 
now pending in the Supreme Court of the United States ; alleging 
also that the said mayor and common council have transferred the said 
sum of 15,000 from the debt and interest fund to the contingent fund, 
with a view to drawing a warrant in favor of said Felch, upon said con- 
tingent fund; praying that the mayor be restrained from drawing 
such warrant, and the treasurer from paying it, if drawn ; and " that 
the mayor and common council be restrained and enjoined from taking 
the money belonging to the said debt and interest fund, and paying 
it to the, contingent fund for the payment of such warrant, and that 

* See ante p. 70. 
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the moneys belonging to said debt and interest fund; may be required 
to be appropriated to the purposes for which they were collected." 

Upon this application an order was made upon the defendants to 
show cause why the prayer of the complaint should not be granted, 
with the usual restraining order until hearing. On the 18th of May 
an order was made, purporting to be upon submission of the case, per- 
petually enjoining the defendants " ever after from using or appro- 
priating the money in or belonging to the debt and interest fund and 
sinking funds, for any purpose whatever, other than such for which 
they were created." The defendants were further restrained from 
drawing or paying any warrant to Alpheua Felch until the further or- 
der of this court. 

At the same time that the foregoing orders were made by my 
learned and respected predecessor, he filed that which, in form and 
style, might be called an opinion* in the ease, in which he upholds the 
right of the common council to make the appropriation to Felch, but 
totally denies the right to transfer the moneys from one fund to 
another ; and declares that, when it is satisfactorily proved to him, 
that the funds so diverted have been restored to their proper account, 
he will " dissolve the injunction so far as to permit the mayor to draw 
his warrant in favor of Alpheus Felch, for the sum of $5,000, upon the 
general fund." 

The defendants come now and proffer evidence of the restoration of 
the disturbed funds to their original position, and ask for a dissolution 
of the injunction. 

The first point made by the defendants' counsel is, that the case 
has been virtually decided, and that nothing remains for the court, ex- 
cept to pass upon the testimony offered. I think otherwise ; the restrain- 
ing order which it is proposed to dissolve, is continued, until further 
order of the court. If the order had run that the restraining order 
should continue until the happening of a certain event, even if that 
event had been the production of testimony that another order of the 
court had been complied with, there might have been some warrant 
for the defendants' position. But there is a vast distinction between 
the order supposed, and the one really made. As to the intention ex- 
pressed in the opinion, it is gratuitous, informal, and not intended, I 
apprehend, to bind the court. An opinion is supposed to furnish the 

* See ante p. 70. 
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reasons for the conclusion at -which the court has arrived, but it is the 
judgment or order that must decide the question of res adjudicata. 

In this view of the case nothing has been decided, but that the order 
restraining the defendants from intermingling the funds, should be 
made perpetual : and the defendants now' asking me to dissolve the 
injunction, upon them lies the onus of satisfying-me of the propriety of 
the order for which they ask. 

This point being determined, the defendants say, this is not a pro- 
per case for the interposition of a court of chancery ; and to this point 
they cite the opinion of chancellor Kent, in Movers vs. Smedley (6 
Johns. Ch. B.) The case is directly in point, and the great jurist 
whose opinion is referred to, declares, unequivocally, that the super- 
vision and control of the acts of public officers belong to the common 
law, and not to the equity courts. Those who remember the celebra- 
ted struggle between EUesmere and Coke, need not be reminded of the 
rivalry between the law and equity courts of Great Britain ; this spirit ex- 
tended, in a measure, under the old system, to their representatives in 
America ; but now, that the two systems are united in one tribunal, 
it cannot be a matter of much importance whether the proceedings of 
the .city council are brought by certiorari before the law face of the 
court to be arrested by prohibition, or before the equity front of this 
Janus-faced tribunal, to be stayed by injunction. Indeed, our own 
Supreme Court, in the late case of People vs. Supervisors of El Dorado 
CO., (7 Cal., July T.) seem to have been impressed with the view that 
there was no material difference between the two remedies. In that 
case the petitioner asked for a writ of prohibition, or of injunction, for 
the purpose of restraining the action of the board in regard to the al- 
lowance of the account. The court overruled the decision in People 
vs. Hester, (6 Gal. Jan. T.y where they held that a certiorari would 
not lie to the board of supervisors, saying, they suppose it was this 
erroneous decision that misled the court below in refusing the pro- 
hibition ; but they add, " it is not perceived on what ground the court 
below refused to interpose by injunction." This subject, it appears to 
me, is very ably handled by Mr. Justice Strong, in the case of Milhan 
vs. Sharp, decided at the New York general term of the Supreme 
Court, April, 1853, and reported in 15 Barh. 193. He holds that the 
representatives of municipal corporations exercise two distinct functions. 
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In their legislative capacity, they pass laws for the government of the 
city, and in the discharge of this duty they are beyond the control of 
the courts, either of law or equity ; .but with respect to the property of 
the corporation — and this is applicable to property acquired by taxa- 
tion or otherwise — they are trustees, pledged to administer it accord- 
ing to the requirements of the charter ; and as trustees they come 
peculiarly within the province of a court of equity. Perhaps a more 
difficult question still remains. Can an individual tax-payer complain 
separately of an injury common to him and all the other tax-payers of 
the city, and by which he sustains no special injury ? The right has 
been sustained in New York, both in Christopher vs. city of New York, 
13 Barb. 567, and the case above cited of Milhan vs. Sharp. The 
doctrine is a convenient one, although, it is opposed to the current of 
English authorities, and the analogy of the doctrine of pubhc nuisances. 
It is easier to perceive the interest the defendant, as a tax-payer, has 
in preventing a waste of the corporate porperty, than how he is auth- 
orised to protect the creditors of the city, by requiring the separate 
funds to be kept intact. 

Having thus gnawed our way through the bark, we have arrived at 
the pith of this case. Does the charter of the city confer upon the 
common council the power to make this appropriation to Alpheus Felch 
for legal services, to be rendered in contesting the validity of the Sut- 
ter title ? The defendants, when it comes to this, admit the council 
are a body of Umited powers, and that it devolves upon them to show, 
affirmativly, that they possess the power they have attempted to exer- 
cise. To sustain this claim, the city attorney points us to the opening 
paragraph of the 7th section of the city charter. The 7th section pur- 
ports to define the powers of the city council. It begins thus : " The 
said city council shall have power to make by-laws and ordinances not 
repugnant to the Constitution and laws of the United States, or of this 
State ;" and this, he argues, would be of itself sufficient to cover the power 
claimed. Indeed, it would. If this clause stood alone it would be sufficient 
to cover, not only this power, but to include all others, and to convert the 
city council into a body of general, instead of limited jurisdiction. But it 
does not stand alone ; it is only a partof a sentence, separated from the re- 
mainder by a semicolon. To make by-laws and ordinances not repug- 
nant to the Constitution and the laws of this State and the United 
States, in and about what subjects ? This section goes on to enume- 
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rate : " To prevent and remoye nuisances ; to fix and collect licenses, 
taxes," etc., etc., with a long and specific enumeration of the powers 
of the common council, in which I cannot find a single word touching 
the employment of Alpheus Felch or anybody else, to attend to suits 
in the Supreme Court of the United States. It is true that this para- 
graph winds up with these general words : " And to pass such other 
by-laws and ordinances for the regulation and police of said city, as 
they may deem necessary." Upon this clause, it is to be remarked, 
first, that all such general expressions are to be taken in connection 
with, and in subordination to, the specific enumeration of powers pre- 
ceding it ; and, secondly, that it is difficult to perceive how this Felch 
appropriation is in any manner connected with the " regulations and 
police" of the city. 

The general rule is, that a delegated power cannot be delegated ; 
and the doctrine of representative governments is, that the people are the 
general source of all power, and that the legislature possess but a de- 
legated authority. It has been universally held therefore, that they 
could not confer the powers of government upon others. To this gene- 
ral and invaluable rule, cities, counties, and other quasi corporations, 
form the exception. Diversified as are the interests of these local com- 
munities, over and above the general government, they need a special 
government for local and municipal purposes. For instance, men in a 
crowded city must be su'bjected to restrictions that, if appplied to a 
denizen of the country, would be intolerable, because unnecessary. 
Hence, there must be a local law of nuisances different from the gene- 
ral law ; streets are to be regulated by other rules than those that 
suffice for ordinary highways. Special legislation involves the neces- 
sity of special taxation, and whatever may have been the origin of 
municipal corporations, their present character is imdoubtedly deter- 
mined by the considerations to which we have alluded. Resting, then, 
on necessity, and forming, as they do, an exception to the general 
rule, that the legislature cannot delegate the powers of government, it 
follows that the legislature itself can confer upon these municipahties 
only those powers that the nature of the institution, and absolute neces- 
sity demand. So it was held, in the case of Lowe vs. The city of 
Marysville, 5 Cal. 214, that any act of the legislature that would 
confer upon a municipal corporation any other than governmental or 
police powers, would be unconstitutional. If it were otherwise, if the 
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legislature could confer general powers of gpvernment upon these sub- 
agents, directing, as they undoubtedly may, the manner of their selec- 
tion, we might soon, in spite of our popular Constitution, possess a rep- 
resentative government only in name. 

If the power of taxation, then, is authorised oiily so far as may be 
necessary for municipal purposes, it follows that the funds collected by 
taxation can only be applied to municipal purposes. It is true, it may 
sometimes be difficult to draw the line, and determine whether a par- 
ticular thing comes within the term " municipal," but that there are 
other things, and I think this proposed employment of Mr. Felch is one 
of them, of which it may unhesitatingly be pronounced, that they are 
not necessary for " police or governmeiital purposes." 

The powers of the city council are enumerated in the 7th section of 
the charter, and it will be seen, at a glance, that they appertain ex- 
clusively to what may be called police regulations. As to the subject 
of legal services, it did not escape the attention of the legislature ; they 
provide that all suits, matters and things of a legal nature, in which 
the city may be interested, shall be committed to the charge of an at- 
torney, to be elected iy the qualified electors of the city. But, it is 
said, it could not be intended that the city attorney should attend the 
Suprepe Court of the United States, and that this is a case of legal 
interest overlooked by the framers of the city charter. If by this is 
intended that the legislature have wholly failed to empower the city 
government to employ counsel in the Supreme Court of the United 
States, the proposition meets my hearty approbation. 

If this appropriation be not a diversion of the city funds from the 
purposes to which they are legally devoted, I know no limits to the 
power of the common council of the city of Sacramento ; at least so 
far as the important subjects of taxation and appropriation are con- 
cerned. 

Let the order enjoining the mayor of the city of Sacramento 
from drawing, and the treasurer of the said city from paying any war- 
rant, if drawn, in favor of Alpheus Felch, or any other person for his 
use, in pursu?ince of an ordinance passed by the common council of 

the city of Sacramento on the day of , appropriating the sum 

of five thousand dollars to said Felch for legal services in contesting 
Sutter claims within said city, be made perpetual. 
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AMOS vs. GRIFFIN. 

Twelfth District Court for San Francisco Co., October, 1867. 

Common 'i'KOPBRTY (division of) — Divorce. 

Property acquired by a woman, by purchase during cOTerture, is held in common, and 
subject to her husband's right of disposition. 

"Where property is conveyed to a wife by bill of sale, although purchased by her hus- 
band, the instrument must govern, and will not permit the presumption that the 
husband intended it as a gift to her. 

Where parties are divorced, and no division of the common property is demanded, or 
made, whether the wife has a lien upon it for her moiety — qucere f 

This case was tried by the court, sitting as a jury. The facts proven 
on the trial ivere, that W. C. Amos was married to plaintiff in Septem- 
ber, 1853, previous to which time the former had transferred to de- 
fendant, his interest in the pilot boats " Jenny " and " Relief." After 
the marriage, in November, of the same year, Griffin reconveyed this 
property to Amos and wife, who held it until September 17th, 1855, 
when the former again transferred it, by bills of sale, to one Reddish, 
who, in the following November, conveyed it, in the same manner, to 
^plaintiff, by name ; Griffin, who was the agent of the owners of the boats, 
paid to Amos tibie portion of the earnings thereof to which his iiiterest 
entitled him, not only before, but while it was held by Reddish, and 
after he had conveyed to plaintiff, as long as Amos continued to be a 
pilot, but upon the suspension of the latter from that position, the earn- 
ings were paid to plaintiff until June last, when Griffin was informed 
by Culver & Armstrong, lawyers, that they claimed the interest, since 
which time he has retained the earnings to be disposed of, according 
to the final adjudications upon the rights in the premises, of plaintiff 
and Culver & Armstrong. In December, 1856, these latter obtained 
a judgment by confession, in the justice's court of the second district, 
of this city, against Amos, upon which they issued execution, and sold 
the interest of the latter ia the two boats, at constable's sale, when they 
bought in the same for $25, and subsequently, on the 10th of August, 
1857, received a bill of sale thereof from the constable', as also one 
from Amos. 

Amos and wife were divorced by a decree of this court in January, 
1857. 
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It was further proven that the interest in question is worth about 
11000. 

J. B. Sart, for plaintiff. 

Brodie and Cr. F. Sf W. H. Sharp, for defendants. 

Mart, for plaintiff, argued : 

That the property in controversy, standing in plaintiff's name, she is 
the legal owner of it. Titles to vessels are regulated like titles to land, 
joint owners are tenants in common, and defendants having recognized 
plaintiff as standing in that relation to them, cannot dispute her title, 
nor can they bring in an outstanding title, and use it to her prejudice ; 
the purchase enijres to the common benefit. Field vs. Pilot, 1 Mc- 
Mullan, (^S. C.) 370. The principle rests on the privity between the 
parties, and the good faith which the connection impUes. Van Horn 
vs. Fonda, 5 John's Ch., 407. In an action of ejectment the tenant 
is only liable for the rents paid the lessor, after the service of the writ. 
The notice given defendant, by Culver & Armstrong, is not sufficient 
to have rendered him liable to them for the earnings of the boats, if he 
had paid them to plaintiff. They should be driven to their action be- 
fore she should be disturbed in her possession by her co-tenants. Sedg- 
ivick on Measure of Damages, 119-20. 

The next question is, did the assignment, by bills of sale, to plaintiff, 
give to her title to the property, and is it subject to the debts of the 
husband ? When the husband shall take, in the name of his wife, 
property or securities, the presumption is that it is a gift. 2 Fonh. 
Eq. B. Ch., 5 and 3 ; Back vs. Andrew, 2 Vern., 120 ; Cook vs. 
Hutchinson, 1 Kern., 42, 50. Although the property was subject to 
the debts of the husband, because it was once common property, or the 
individual property of W. C. Amos, it is not subject to a debt made 
long after it had passed to plaintiff. Creed vs. Lancaster Bank, 1 
Ohio ; and see more fully to these points, ante p. .328 

Brodie, contra, argued : 

First. — The property in controversy is shown, by the language of 
the conveyance, to have been common property, having been acquired 
by purchase during coverture. 2 Story's Eq. Jur., § 1383. The 
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time when the property was acquired by purchase fixes its character, 
and parol evidence, on the part of the grantee, to change that charac- 
ter, is inadmissible. Davidson vs. Stuart, 10 Louis., 146 ; Brown vs. 
Cobb, ib., 174, 181. 

Second. — ^Mrs. Amos was not a purchaser for a valuable considera- 
tion ; so that as to a subsequent purchaser, the conveyance to her was 
invalid. Wadsworth vs. Havens, 3 Wend., 411. 

Third. — The doctrine of estoppel does not apply. Defendants do 
not deny the existence of the tenancy in common at one time, but say 
that the interest has subsequently passed to Culver, under the consta- 
ble's sale, and the subsequent conveyance by Amos. This averment 
is entirely consistent with the tenancy in common. Hopcroft vs. Keys, 
9 Bingham, 613. 

Fourth. — The fact that defendants have paid the earnings to Mrs. 
Amos, does not estop them from setting up Culver's title, and showmg 
that he had prohibited payment to plaintiiF. Doe ex. dem. Higginbo- 
tham vs. Bartbn, 11 Adol. ^ El., 807 ; Doe ex. dem. Plevin vs. Brown, 
7 Adol. i m., 447. 

Norton, J. — The principal question raised in this case is the same 
as that settled in Meyer vs. Kinzer,* decided this term, viz., the ten- 
ure under our law, by which the husband and wife hold property con- 
veyed to them, or her, during coverture. The principal difference be- 
twe jn the circumstances of the two cases, affecting this question is, that 
in that instance the chattel interest, a note and mortgage, was made 
and delivered to the husband and wife jointly, while in the present, the 
property was conveyed directly to the wife alone. Counsel for plaintiff 
contend that the circumstance of the interest in controversy having 
been conveyed to the wife alonte, and in her own name, raises a pre- 
sumption that the husband intended it as a gift, or advancement to her, 
and is sufficient to sustain the claim which she now asserts to it, as her 
undivided property. This presumption, however, cannot be entertain- 
ed, for the instrument through which she necessarily claims, if she 
claim at all, must be held Conclusive ; and it shows that the transaction 
by which the transfer to her was made, by Reddish, in November, 

* See ante, p. 32S. 
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1855, was a sale; therefore, the manner by which the title to this 
property was acq_uired, comes within the strictest interpretation of the 
words of our statute, defining the channels through which, if the title 
to property be derived, it shall be deemed to be held in common. This 
was a purchase by the wife. Being, then, common property, it was 
subject to Amos' right of disposition, and he having disposed of it, 
the plaintiff can now claim no title thereto. 

It further appears, however, that this interest was common property 
at the time of the divorce of the plaintiff from her husband, which took 
place in January, 1857, while the deed from Amos to Culver & Arm- 
strong bore date August 10th, of the same year. This being the case, 
it should have been divided under order of the court, at the time of 
granting the decree of divorce. Thp statute ( Wood's Cal. Big. p. 488 
§ 2615) regulating these proceedings, provides that the court shall make 
a division of the property held in common between the parties, at the 
time, etc. ; but in this case no division has in fact been made, and it 
would seem that it remains subject to the husband's disposition. Cer- 
tainly it has not become her individual property. Perhaps she has a 
lien on the property for her moiety thereof, and the proportionate 
amount of the profits, by virtue of the above provision of the statute. 
But under the present aspect of the case she is not entitled to recover. 
Let judgment be entered accordingly. 



HUNTER vs. WATSON. 

Sixth District Court for Sacramento Co., November, 1857. 

Ejectment — Possession — Notice. 

A creditor taking real estate in satisfaction of a preexisting debt, holds it free of all 
equities of wiiich he had not notice. 

Possession is equivalent to notice of an equity in the occupant, arising from an acqui- 
escence by the grantor of the purchaser in the sale by another to the occupant, 
though not of an equity arising from an unrecorded deed to him from the pur- 
chaser's grantor. 

The facts are fully reported in the opinion. 
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Moore ^ Welti/, for plaintiffs. 

Crocker, McKune ^ Hobinson, for defendants. 

BoTTS, J. — This is an action of ejectment. A jury having been 
waived, it devolves upon the court to find the facts, and apply- the law. 
The plaintiff obtained a judgment in this court, upon the 11th day of 
October, 1855, against one Glen, for the sum of -f 750 ; issued execu- 
tion, which was levied upon the premises described in the complaint, 
upon the 27th day of June, 1856 ; on the 24th day of July, 1856, the 
property was sold by the sheriff, under said levy, and purchased by 
the plaintiff, for the sum of $600. The receipt of the purchase money 
was endorsed on the execution, and signed by the plaintiff. On the 
29th day of January, 1857, no offer having been made to«redeem, the 
sheriff conveyed the property to the plaintiff. 

The defendants are in possession, and claim, as the lessees of one 
Hubbard, the administrator of Knox. One McPherson was the owner 
of this property on the 25th day of January, 1851 ; being indebted 
to one Forbes, and Forbes being desirous of concealing his property 
from his creditors, McPherson conveyed to Glen, with a secret trust 
for Forbes. Glen sold the property to Knox, for a valuable consid- 
eration, which was paid to Forbes. Glen's conveyance to Knox is 
dated the 20th day of September, 1851. Knox had no knowledge of 
the fraudulent object of the conveyance to Glen. Knox failed to 

record his conveyance. Knox died on the — day of , 1854. 

On the — day of , Glen executed a conveyance of the premises 

to Knox and his heirs, which was recorded on the 27th day of March, 
1856. Knox's administrator was in the notorious possession of the 
property at the time of the plaintiff's purchase. The defendants hold 
under a lease from Knox's administrator. The monthly value of the 
premises, since the 27th of January, 1857, has been fifty dollars. 

Upon this state of facts, this question is presented : Is the plaintiff, 
a subsequent bona fide purchaser, entitled under the statute to priority 
over Knox's unrecorded deed ? First, it is contended that obtaining 
the property, as he did, in discharge of a preexisting debt, he is, in 
fact, no subsequent purchaser at all ; and this seems to have been the 
view taken in some of the earlier decisions. They were founded ufon 
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the supposition, tliat by suck a purchase, the creditor gave nothing 
surrendered nothing, and was merely subrogated to the position of the 
judgment debtor, and, consequently, took the estate subject to all the 
equities with which it might be encumbered in the hands of the debtor. 
So it was held, that a negotiable note, taken in payment of a preex- 
isting debt, carried all its equities along with it. See Dickerson vs. 
Tillinghast, 5 Paige 221. In truth, the two cases rest on the same basis, 
and must stand or fall together. But it is apparent that the creditor, 
who takes either an estate secretly encumbered, or a negotiable note 
with offsets attached, is deluded into the surrender, at least, of his right 
of action on the original debt, and may be lulled into a fatal security. 
Hence it is, that our supreme court, in accordance with the later and 
better authority, have held, in the late case of Payne vs. Bensley, 
that the holder of a negotiable note, taken as collateral security for a 
preexisting debt, holds it free of equities ; and in the same spirit, I 
believe they will hold, as I do, that the plaintiff took this property free 
from any equity of Knox's representatives of which he had no notice. 

But it is said that Knox's representative was in the notorious posses- 
sion of the property at the time of Hunter's purchase, and that, in law, 
notorious possession is notice of the equitable title of the occupant. I 
must confess that, upon this subject, the supreme court have been 
backing and filling, until it is difficult to ascertain their present latitude 
and longitude. But we must do our best to work up the reckoning. 

In Call vs. Hastings, 3 Cal. 179, the court said the registry act 
was only intended to protect subsequent purchasers, without notice, 
either actual or constructive. In Mesick vs. Sunderland, they de- 
clared that the registry act had abrogated all constructive notice, 
except that arising from registry. On the argument of Bird vs. Ben- 
nison, a majority of the court avowed themselves fixed in the doctrine 
of Mesick vs. Sunderland. In Lick vs. Stafford they said that pos- 
session, though not of itself sufficient to prove notice, might be given 
in evidence, as tending to prove it; as if, under our constitution, the 
court could instruct upon the weight of testimony, after it is admitted. 
Then, in JEllis vs. Janes, they held that possession was notice of the 
equity arising from a contract of purchase, but not of the equity arising 
from the possession of an unrecorded deed. At last, in Bryan vs. 
Ramirez, they unequivocally declare, that possession is equivalent to 
28 
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notice of an equity arising from an acquiescence in the purchase from 
another. But the plaintiff contends that, although the court has 
receded from the broad ground assumed in Mesick vs. Sunderland 
they have never retreated farther than the doctrine in Ullis vs. Janes, 
■where they drew the distinction between the holder of an equity and 
the grantee of an unrecorded deed. In this position, it would seem 
that he is correct ; although I must frankly confess that I do not per- 
ceive the ground upon which the distinction rests. Possession never 
had, logically, any tendency to estabhsh the fact of the existence of an 
equitable title in the occupant ; much less did the mere fact of occu- 
pancy establish the inference, in a reasonable mind, that all the world 
must know the title of the occupant. No such absurdity ever found 
a lodgment in the miads of the sages of the law. But it was an arbi- 
trary, despotic rule, adopted from motives of supposed policy. It was 
urged, that the rule would afford great protection to latent equities, and 
would work no injury to the innocent purchaser of the legal title ; be- 
cause, in the face of the rule, he would always enquire of the occupant 
concerning his eqvxities before he purchased. After the adoption of 
the rule, it was held that the purchaser either had enquired and been 
informed, or that he must suffer from his own neglect. When the reg- 
istry system first came ia vogue, the provision was, that the imrecorded 
deed should be absolutely void, except as between grantor and grantee. 
But even here, courts of equity held that if a subsequent purchaser 
knew that the property had been bought and paid for by another, his 
own purchase would be fraudulent and void. See 1 Bwn-ows, 474 ; 
2 JIfass., 508 ; 3 ilfass., 574 ; and the opinion of chancellor Wal- 
worth, Dickinson vs. Tillinffhast, 5 Paige, 221. After this doctrine 
had been thoroughly settled by the courts, it came to be recognised 
by the adoption, into the registry statutes, of the words " bona fide" 
purchaser ; the unrecorded prior deed should be void as against sub- 
ssquent bcma fide purchasers, only. It was plain enough to see at 
whom the statute squinted as mala fide purchasers : all those who 
were infected with notice. And here it was universally held, that 
possession should be, as of old, notice of the relation the occupant held 
to the property. See the Massachusetts authorities before cited ; 11 
Wend., 442 ; 8 Wend., 620 ; 6 Wend., 213 ; 9 Cowen, 120 ; 7 
Watts, 625 ; 4 Dana, 258, etc. I cannot perceive anything in the 
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nature of occupancy, that authorises the presumption, that a pur- 
chaser knows that his grantor stood by, and permitted the occupant 
to buy of another, and yet does not apprise him that the occupant 
holds an unrecorded deed from his grantor. But I suppose it is my 
duty to look through the glasses of the supreme court, even if I see 
through them darkly. 

The plaintiff is to have judgment for the possession of the premises 
described in the complaint, for damages, and his costs of suit. Let 
judgment be entered accordingly. 



CLAVEAU vs. MANN. 

Fourth District Court for San Francisco Co., December, 1857. 

Change oe Venue. 

A change of venue will not be granted on the ground of eonrenience of witnesses of one 
party, when it will work equal inconvenience to the witnesses of the other party. 

Motion to change place of trial to Mariposa county. The facts are 
sufficiently given in the opinion. 

T. C. Hamhly, for plaintiffs. 

J. S. Wade, for defendant. 

Hasbr, J. — This action is brought to recover the value (|3,515) 
of services, etc., in painting a panorama of the Yo-Semite Falls. 
Defendants move to change the place of trial to the county of Mariposa, 
and in support of the motion have filed affidavits to the effect that the 
work was perfortned, and their witnesses reside in that county. Plain- 
tiff, in opposition to the motion, shows by affidavit that the contract 
sued upon was made in this county ; that three of defendant's witnesses, 
and that the principal and most material witnesses of plaintiff, reside 
in this county. Under the circumstances, I cannot conclude that the 
convenience of witnesses or the ends of justice would be promoted by 
a change of the place of trial. To grant the motion might be an 
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accommodation to defendants, but it would be putting plaintiff to great 
inconvenience. The plaintiff resides here, and in this action it was his 
privilege to sue in this county. Upon the showing made, it is my 
opinion the place of trial should not be changed. Motion denied. 



WELCH vs. SULLIVAN. 
Fourth District Court for San Francisco Co., December, 1857. 

JUDGMESTT ON RbMITTITUE. 

The clerk of the court should enter the judgment upon the remittitur of the supreme 
court when it specifically directs the particular judgment to be entered ; but if the 
supreme court require a modified judgment to be entered according to the opinion 
delivered, application should be made to the lower court to order such judgment. 

Motion to set aside a judgment on remittitur entered by the clerk. 
The material facts are set forth in the opinion. 

JV. Bennett and F. Cook, for plaintiff. 

Saunders ^ JSeplurn, for defendant. 

Hager, J. — In this action the remittitur of the supreme court, 
with the opinion of the judges, has been filed, directing the judgment 
of this court should be modified in accordance with the opinion, with 
costs for the appellants. It appears that the plaintiff has proceeded 
to have a modified judgment entered in the clerk's office, without 
notice to the defendant, or application to this court. The question 
involved is this : Is the entry of the modified judgment a mmisterial 
act to be performed by the clerk, under §358 of the Practice Act, or a 
judicial act, to be first ordered by the court ? The proper practice, 
according to my opinion, in entering judgment upon the remittitur of 
the supreme court, is for the clerk to do it when the supreme court 
specifically direct the particular judgment to be entered ; but, if the 
court indicate the error, and require the judgment to be modified 
according to the opinion forwarded with the remittitur, the entry of 
the modified judgment is a judicial act, and application should be made 
to the court. The entry of the modified judgment was irregular, and 
must be set aside. 
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ADAMS vs. HASKELL. 

Fourth District Court for San Francisco Co., December, 1857. 

Receivers — Accounts, Powers, and Liabilities of. 

Receivers' accounts should show the amount of property and funds received, as well as 

disbursements made ; and when presented should be veriKed under oath, as should 

also the accounts of assignees appointed under the insolvent law of this State. 
If a receiver has made a disbursement without the order of the court, the onus is upon 

him to prove that it was necessary, or resulted beneficially to the estate, before it 

will be allowed. 
If a receiver prosecutes suits for debts without an order of court, and fails to recoven 

as a general rule he will not be allowed his costs and expenditures out of the fund 

in Yjourt. 
A receiver should not employ as his counsel the attorney of either of the parties to 

the suit. 

On report of Cr. A. Grant, Esq., in the matter of the petition and 
claim of Cohen, Soman ^ Jones, assignees appointed in insolvency, of 
the assets of Adams ^ Co. for services and disbursements. 

Shafters, Parle ^ Reydenfeldt, for plaintiff. 

S. S. Dwi'^elle, for defendants. 

Soge ^ Wilson, for Cohen, Roman & Jones. 

Hagbr, J. — At or about the time this action was instituted, one of 
the petitioners, A. A. Cohen, was appointed the receiver therein, and 
entered upon the performance of the duties of his office. Subsequently 
Woods, on behalf of himself and his co-partners, Adams Sj- Sashell, 
filed in this court a petition in insolvency, and the petitioners herein, 
said Cohen, Roman ^ Jones, were appointed' assignees, and as such 
succeeded Cohen the receiver. Both appointments were made in and 
under the authority of this court : afterwards, the supreme court held 
that this court had no jurisdiction in the matter of the proceedings in 
insolvency, inasmuch as it appeared by the insolvents' petition, that a 
portion of the indebtedness sought to be discharged, had been incurred 
as bankers. (^Cohen vs. Barrett, 5 Cal., 195.) The proceedings 
in insolvency were consequently void ab initio. 

Gohm having been regularly appointed receiver, continued as such 
notwithstanding the proceedings in insolvency, until his removal from 
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office. Roman ^ Jones, inasmuch as they entered upon the perform- 
ance of the duties under the authority of the court, received the funds 
in the custody of the court, must, in conjunction with Cohen, be re- 
garded as quasi receivers, until the decision of the supreme court, 
July term, 1855, to which I have just referred. It then follows 
that Cohen &s receiver, and Roman ^ Jones as quasi receivers, 
became custodians of the property, &c., in the custody of the 
law in this action, and are bound to account to this court, and 
are entitled to its protection so far as they have acted under its 
authority, or within the powers ordinarily exercised by receivers, or 
specially conferred upon them by order, or by operation of law. Their 
accounts either as assignees or receivers, containing a full account of 
receipts and disbursements, should be filed and passed upon in like 
manner as if their appointment had been regular. 

Receivers' accounts should show the amount of funds and property 
received, as well as disbursements made, and when presented should 
be verified under oath. This is the chancery rule, and our insolvent 
law has the same provisions in regard to the accounts of _ assignees 
under that act. 3 Ban. Ch. Pr. 1996. 

The accounts in this case as reported by the referee, contain no 
statement of funds, &c., that came to the hands of the petitioners, nor 
are they verified. It only contains items of disbursements and claims 
for services ; these are all, with one or two exceptions, allowed as 
claimed, and amount to the sum of $43,492.80 ; of this $15,000 is for 
the ser\'ices of the petitioners, $5000 being allowed to each, and the 
balance for expenses and disbursements. 

It has heretofore appeared in the proceedings in this action, that the 
petitioners after their appointment, with the consent of the court, took 
charge of the funds and property in its custody belonging to this suit, 
and after being adjudged guilty of contempt, delivered a portion of the 
same upon the order of the court, to the present receiver, Naglee. It 
also appears by this report that Naglee received from petitioners a 
certificate of deposit for $100,000, as security for the payment of that 
sum. Have petitioners accounted for those funds? They went into 
their possession as quasi receivers, and they should account for them 
upon a settlement and discharge. If they have delivered them over 
to the new receiver, that fact should appear by the accounts and the 
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report of the referee ; but they contain no information on the subject. 

The report of the referee allows to petitioners the sum of $43,493.80, 
but is silent as to the amount of money received by them. The ques- 
tion then arises, how is the sum allowed to be paid ? From out of tlie 
funds still remaining in court, or have petitioners appropriated for 
that purpose, a portion of the moneys that came into their possession ? 
Have petitioners reserved this sum to cover their disbursements? 
These are questions that I am unable from anything that appears of 
record, to determine. It seems to me, however, that should I confirm 
this report, the amount allowed would necessarily become a charge 
upon the fund in court, and yet the court would be without information 
as to the true state of petitioners' accounts. I have heretofore an- 
nounced that the charges as made or reported upon, against the fund, 
exceed the amount in court, and until the sum on hand to be distribu- 
ted is ascertained, a distribution cannot well be made. I heretofore 
set aside a portion of the fund, supposing that there was sufficient 
remaining to pay all claims against it, and ordered that it should be 
distributed among the creditors, which order was removed to the su- 
preme court, and at the last July term reversed, all proceedings in 
this court in the mean time having been stayed by the order of that 
court. 

The charges reported and those claimed against the fund, may be 
stated as follows : 

1. Report of Mr. Cleary on claim of Mr. Stanley, for 

fee, set aside but undisposed of, $20,000 00 

2. Report of Mr. G-rant in favor of Cohen, heretofore 

passed upon, 28,704 33 

3. Report of Mr. Grant in favor of Cohen, Roman ^ 

Jones, now under consideration, 43,493 80 



Total amount, 182,198 13 
Now by account of receiver Naglee, and report thereon 
by Mr. Yale, the entire sum in court, after deduct- 
ing the disbirsements allowed the receiver, exclusive 
of allowance for his services, amounts to only, 68,385 50 

Showing a balance against the fund of $33,812 63 
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The two reports of Mr. Grant, and those by Messrs. Haight .^ 
YcHe, have come in recently, or within a few weeks past. They are 
long and voluminous, and I have disposed of them as soon as the other 
business of the court allowed me time to give them the consideration 
which their importance demanded. When I ascertain the amount of 
funds in court to be distributed, I am prepared to make a decree. In 
the meantime, if any party thinks the fund unsafe, I will make an 
order that it be specially deposited until it is required for distribution. 

By his former report Mr. Grant allowed Mr. Cohen f 10,000 for 
services, and 118,704.33 for expenses, &c.; by this one, he allows him 
$5000 more for his services, and to Roman and Jones each $5000, and 
for their expenses $28,493.80, making altogether an allowance to the 
three for about five months' services, of $25,000 00 

And for their expenses, &c., 47,198 13 

Showing a gross expenditure of $72,198 13 

The amount to be allowed for services not having been referred, 
it is not necessary to consider it, and it only remains to consider the 
disbursement and expense account. When I set aside the report in 
favor of Mr. Stanley, I referred to and announced some general prin- 
ciples of law by which this court would be governed in making allow- 
ances for the expenses, &c., of receivers. That matter having been 
carried to the supreme court and sustained, I have seen no reason to 
change the views then expressed. Receivers may at all times protect 
themselves by an order of the court, in making any expenditure. If 
they proceed without it, the orvas is upon them to show that the expen- 
diture was necessary or has resulted beneficially to the estate, before it 
should be allowed. If a receiver prosecutes suits for debts without an 
order from court, and fails to recover, he will not be allowed his costs 
and expenditures out of the funds in court. Edwards on receivers, pp. 
4, 117, 159, 630. Smith on receivers, 166. 

The referee has neglected to report the testimony as was required 
by the order of reference, and I have no legal evidence before me to 
determine the validity of the allowances made by the referee. By the 
minutes of the referee, it seems the items of disbursement were gene- 
rally supported by the testimony of those who received the money, and 
it does not appear that the larger portion of those allowed were made 
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by order of court, or -were necessary or beneficial to the estate. A 
great proportion appears to have been paid to various lawyers, among 
them the attorneys of the plaintiff and of the defendants in the action, 
for all of -which I am unable to find any reason for charging them 
against or paying them out of the fund. Heretofore I held that a 
receiver should not employ as his counsel the attorney of either of 
the parties ; this, for obvious reasons, is a salutary rule, and yet the 
petitioners employed the attorneys of plaintiff and defendants, as ap- 
pears by the report, and paid them large fees. I think that about 
$13,000 is claimed and allowed as paid to lawyers, yet it does not 
appear that any of the suits resulted favorably to the estate or what 
became of them. 

It also appears that petitioners have charged and had allowed to 
them, for which I can find no sufficient authority, a large amount for 
clerks, porters, agents, &c. They had three regular clerks,, one, Mr. 
Rohicj at a monthly salary of $400, and the others, Messrs. F. A. 
Cohen and Bourne, at $250. To Bohie alone appears to have been 
allowed for salary and expenses, $2435, of which sum $500 was for 
extra services while at the same time it seems he was an employS of 
the Pacific Express Company. 

But I deem it unnecessary to review the report in detail. In form 
it is defective, and even should this be waived, its substance is such 
that I feel unwilling to give it my approval. Should I confirm and 
adopt it, it might entitle petitioners to a claim upon the fund in court, 
which would nearly absorb the balance as reported by Mr. Yale, 
without information being before the court of the amount of funds justly 
chargeable against petitioners, or any satisfactory evidence of the true 
amount petitioners are entitled to, for expenses and disbursements. 

The report is set aside. 
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ADAMS vs. HASKELL. 

Fourth District Court for San Francisco Co., December, 1857. 

Assignment — Attachment — Partnership — Jurisdiction — Re- 
ceiver — Court of Equity — Stipulation — Distribution oe Assets. 

In this state in an acticjn in equity, the district courts have jurisdiction to dissolve part- 
nerships, and may declare them void ah mft'o, if there has been fraud, imposition or 
misrepresentation in the original agreement. 

V^^here a partner has a right to dissolve the partnership, it is a matter of course to ap- 
point a manager or receiver of the property. 

The order appointing a receiver followed up by giving the requisite security, is treated 
as an equitable sequestration of the property which vests in him as the oflacer of the 
court without an assignment frpm the owners. 

The court will ultimately make such disposition of the property as will preserve the 
legal and equitable right of every claimant, it being the rule in equity that when 
the court gains jurisdiction for one purpose, it retains it generally, for relief. 

The receiver is for the benefit of all parties who may establish rights in the action. 
The property is in custodia legis for whoever can make out a title to it. It is the court 
itself which has its custody and possession ; the receiver, at common law, indepen- 
dent of any statute, is the creature of the court, and cannot be disturbed by a party 
or all the parties, without leave of the court. The court will protect the property 
in his possession from acts of violence or suits at law. 

An equitable sequestration of property in an equity suit, is not an assignment within 
the meaning of our insolvent laws. 

Assets belonging to an equity suit, in court, and reduced to the possession of the re- 
ceiver, are not the subject of attachment in an action at law. 

After a reference and notice for all creditors to prove claims, &c., the court will not 
allow the parties to stipulate away the rights of those who have intervened before 
the referee. 

If no preferences or priorities of payment or liens are established, the assets will be die. 
tributed^ro rata among all the creditors. 

Shafters, Park ^ Heydenfeldt, for plaintiiF. 

Saunders Sf Hepburn, for receiver Naglee. 

Hoge Sf Wilson, for receiver Cohen. 

Stanly Sj- Hayes, McDougal ^ Sharp, Mastick and others, for 
creditors intervening. 

Hager, J.-On the 23d day of Feb, 1855, plaintiff filed his original com- 
plaint in this action, asking among other things, for a dissolution of the 
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partnership, and the taking of an account : also that defendants be 
restrained from carrying on or interfering with the partnership ; that 
a receiver be appointed to take charge of all the real and personal 
property, etc., and the management of the partnership, and that the 
assets be applied to the payment of the said partnership debts. 
On the 25th of June, 1855, plaintiff filed an amended complaint, con- 
taining additional and stronger allegations, and with substantially the 
same prayer for relief. 

On the day of filing the first complaint, Feb. 23d, my predecessor 
in ofSce, judge Lake, upon the written consent of defendants, grant- 
ed an injunction and appointed a receiver, (A. A. Oohen,') as prayed 
for, and on t^e same day the receiver filed his bond and entered upon 
the performance of the duties of his office. 

Subsequently on the 27th day of February, 1855, defendant Woods, 
in behalf of himself and his copartners filed, in this court, a petition 
of insolvency, and in that proceeding, A. A. Cohen, the receiver, to- 
gether with Richard Roman and Edward Jones, were appointed as- 
signees, and entered upon the performance of their duties. 

Gohen, as receiver, took the possession and control of the partner- 
ship property and affairs, until the appointment of Roman and Jones, 
when the three acted jointly in the same business, until the decision 
of the supreme court, of July term, 1855, was rendered, pronouncing 
the whole proceeding in insolvency, void. After this, Cohen, by vir- 
tue of his first appointment, continued to be the legal receiver, until, 
for cause, he was removed. ' Then H. M. Naglee, the present receiver 
was appointed, and an order of court and demand was made on Cohen, 
Roman and Jones, to deliver to him as receiver, the assets etc., in 
their possession, belonging to the estate. This was refused because, 
among other reasons, the assets were attached by some of the credi- 
tors of J.tZa»is'^ Co. Cohen and Jones were held guilty of a con- 
tempt of court and adjudged to be imprisoned until they complied with 
the order. These proceedings were then carried to the supreme court, 
when it was held, (the judges all concurring,) as follows that Cohen, 
Roman and Jones, " were merely custodians or receivers, by virtue of 
the order of court. They received it from the court because its pos- 
session hy the receiver was the possession of the court. They received 
it by order of the court and could consequently only hold it subject 
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to the direction of the court ; it is in their hands and is not their pro- 
perty ; they are surely answerable to some one for it ; it can only be 
in the power from whence they derived it, and whose special property 
it was when they obtained it." 

" It was no answer to this, to say that the fund has been attached 
by the garnishment of the creditors of Adams ^ Co.. It was not the 
subject of attachment. It was already in the hands of a receiver be- 
fore any attachment issued. The receiver is the officer of the court, 
and the fund in his hands is in court — ^in the custody of the law, and 
can only be disposed of, by the order and direction of the court. Nor, 
(as was contended at the bar) is its disposition subject to be afifected 
by any action of the immediate parties to the suit. The bill was filed 
for the purpose of seizing the assets of the partnership and having 
them distributed to the creditors. This purpose a court of chancery 
will carry out without regard to any attempt on the part of partners 
to evade or defeat it. It was the duty of the court as soon as this bill 
was filed, and the property was under its control, to require all the 
creditors oi Adams ^ Co. to appear within a given time before a mas- 
ter to be appointed for the purpose, and have their claims audited un- 
der such rules and regulations as to notice, as would secure a fair 
hearing and a just account. Upon the report of the master and its 
confirmation the fund would then he distributed pro rata among the 
creditors whose claims were allowed." See Adams vs. Woods ^ Has- 
kell, 6 Cal. 113. 

When the remittitur came down containing the unanimous opinion 
of the supreme court, as above given, I considered it tantamount to 
instructions to this court ; and on the 14th day of February, 1856, 
made an order of reference with special instructions, to Gilbert A. 
G-rant, Esq., referee, to take account of the claims of all creditors of 
Adams ^ Co., for the purpose of making a, pro rata distribution, and 
to bar those who did not come in within the time limited. (See order 
and the minutes of February 14th and 22d, 1856.) 

The time Umited for proving claims was afterwards enlarged, and 
on the 26th day of November, 1856, the referee made and filed his 
report of claims proved before him, to the amount of over one and a 
half million of dollars. This report was afterwards confirmed, except 
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only, I believe, as to the claims purchased by and allowed to one of 
the attorneys of the plaintiff. 

On the 14th of February, 1856, the default of the defendants was 
entered. (See minutes of the court, Dec. 27, 1856.) 

The relief demanded in the complaint being for a dissolution of the 
partnership and a distribution of the assets among the creditors, after 
the default was entered, nothing remained to be done but the taking of 
an account of the claims of creditors, to enable the court to give judg- 
ment or to carry the judgment into effect, according to the provisions 
of our Practice Act § 150 2d ; and, for this purpose, the reference, 
made as above stated, was proper and according to practice. 

The entry of the default, under our system of practice, was equiva- 
lent to a decree, pro confesso, as against defendants, who were the 
only parties, besides the plaintiff, who had appeared or were before 
the court. 

Following the report of Mr. Grant, and on the 30th of Decem- 
ber, 1856, a dissolution was specially decreed, and an order was made 
to the effect that, of the funds in the hands of the receiver, there should 
be paid " two per cent, to the parties entitled thereto on claims allow- 
ed and reported by referee, Gilbert A. Grant, Esq., as the first divi- 
dend out of the fund in court in this action." (See order and min- 
utes of court, Dec. 30, 1856.) 

On the 28th of April, 1856, Thomas A. Lynch, Richard Savage, 
and others apphed to the court for leave to file an mtervention in this 
action, when they were informed by the court that they had the right 
by statute if they could intervene at all ; and the court then refused 
to stay proceedings in the suit, and ordered that the intervention 
should not be so construed as to extend the time of filing the claims 
of said interveners before the referee, according to the order thereto- 
fore made. (Order and minutes, April 28, 1856.) 

Under our statute a third party is entitled to intervene in an action 
before or after issue has been joined, either by joining the plaintiff, in 
claiming what is sought by the complaint, or by uniting with the de- 
fendant, in resisting the claims of plaintiff, or by demanding anything 
adversely to both the plaintiff and defendant. The intervention mujs 
be by petition or complaint, and be served on the parties to the action 
against whom anything is demanded, who must answer it as if it were 
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an original complaint, and the court is to determine upon the interven- 
tion at the sajne time the action is decided. — (See Wood's Cal. Big., 
p. 176, art. 807. 

At the time this intervention was filed, the defendants had been de- 
faulted, and the order of reference to Mr. Grant to take an account 
of the claims of the creditors, had been made and was still pending. 

The interveners, among other things, allege the institution of this 
suit and the proceedings in insolvency — the appointment of Cohen, 
Roman, Jones and Naglee, receivers, respectively as above stated, 
that this suit was instituted by Woods, in confederation with Cohen, 
the receiver, and with divers other persons, with intent to hinder and 
delay the intervenors and other creditors in the collection of their just 
debts ; that Cohen was appointed receiver by the judge of this court, with 
authority to take and receive the assets of said Adams ^ Co., and 
that he did so, on or about the 23d day of February, 1855 : that these 
assets next went by order of court to Cohen, Roman and Jones, and 
then to receiver iVa^Zee : that the intervenors by attachments, issued 
out of the courts of the state and levied, have acquired liens upon 
those assets, etc. 

Intervenors then pray for a stay of all proceedings in this action on 
the part of the parties thereto, except to determine the matter, alleged 
in the intervention : that it be declared to have been instituted with 
intent to hinder and delay the creditors of Adams ^ Co., and that 
the action and all proceedings had therein, and all rights and claims 
by virtue thereof, be declared vpid and set aside, and that the said 
assets be made subject to the liens claimed by the intervenors, etc. 

I can find no evidence of record of a service of this complaint of in- 
tervention upon any of the parties ; but defendants Haskell and Woods 
made answer April 30, 1856, denying the allegations, charging fraud, 
collusion, confederation and designs to hinder or delay creditors, etc. 
There is also a stipulation signed by the attorneys of the plaintiff, de- 
fendants and intervenors, dated Aug. 15, 1857, filed Sept. 11, 1857, 
admitting that intervenors were attachment and judgment creditors of 
the firm oi Adams ^ Co., as in the complaint of intervention alleged. 

On the 11th of September, 1857, Thomas Rolling, Rudolph Hurlel, 
Michael Shannon, Charles Wheelright, Edward Stanley, Joseph C. 
Palmer, John H. Ball, Merrick Q-. Reed, Aldrich Schaefer, John Van 
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Bergen, Owen S. Dorman, John Hdhn, James Q-allagher., Martin 
Burke, James S. Painter, George O. Whitney, Albert E. Meld, and 
Ahia A. Selover, filed a complaint of intervention, containing allega- 
tions substantially the same as those contained in that of Savage, 
Lynch, and others. I can find no evidence of its having been served 
upon the parties to the original suit or the creditors brought in by the 
report of Grant, or of any answer, except that contained in a stipulation 
filed Sept. 11, 1857, signed by the respective attorneys of Adams, 
HasJcell and Woods. 

There also appears on the files of Sept. 11, 1857, an intervention 
merely setting up and claiming a lien by attachment on some of the 
assets of Adams ^ Co., in behalf of Alfred Wheelright ; no service 
or answer appears to have been made. 

As far as I have been able to examine the mass of papers on file in 
this action, I can find no other interventions besides those' enumerated. 
On the same 11th of September, 1857, the complamts of interven- 
tion were referred to F. M.Hdight, Esq., to ascertain and report to this 
court the dates and amounts of any liens by attachments, judgments, or 
otherwise, claimed by the interveners, with the testimony, etc., and on 
Sept. 23d following, this referee filed his report, and informs this court 
that it was made to appear before him " by the original writs of at- 
tachment and return, that S. Batchelder, on the 23d day of Feb., 
1855, attached certain personal property, and all moneys, debts and 
ejffects, credits, or other personal property in the possession or under 
the control of A. A. Cohen, receiver, belonging to the defendants, 
Adams ^ Co., and on the 23d day of June, 1855, made a similar at- 
tachment of all property in hands of Edward Jones, one of the as- 
signees of Adams ^ Co., and I. C. Woods, that said attachment was 
for the sum of f 2,000, and judgment was rendered in the superior 
court on the 17th day of July, 1855, for |2,150 75 damages and 
costs." 

The report then proceeds to give a statement of various attach- 
ments having been issued by the different interveners, between Feb. 
23, and June 23, 1855, and the assets in the hands of Cohen, and, 
Cohen, Bjoman or Jones having been attached, judgments obtained, 
etc., similar in purport to the above, and with his report, the referee 
returns the origir.al papers and records as the evidence from which he 
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lias drawn the facts reported. (See report of F. M. Raighi Esq., on 
file, etc.) 

This report was submitted to the court, and, on the 14th of Novem- 
ber, 1857, it was confirmed " without prejudice to such further con- 
sideration as to its efi'ect, that might be given it upon final decree." 
(See opinion and order in minutes, Nov. 14, 1857.) 

This being an equity suit, and this report, as also the one made 
by Mr. Grant, auditing the claims of the creditors generally, being 
for the information of the court, preliminary to decree of distribution, 
properly come before the court at this time for consideration, and to 
aid the court in arriving at a conclusion upon the question of distribu- 
tion. 

By Mr. HaigMs report, and the attachments, it does not appear 
that any propei'ty was taken into the possession of the officer under the 
attachment ;, nor is there a description of that attached in the hands 
of Cohen, Roman or Jones. The same remark will apply to the exe- 
cutions issued on the 9th of July, 1857, while Naglee was the receiver. 
Whether or no there was any property in their hands, cannot be as- 
certained by the report, or by the attachments, or any proceedings un- 
der them. It is only by evidence, almnde, that this court has any 
knowledge or information in regard to those matters. 

Having thus stated the history and proceedings of the action, so far 
as I deem it necessary to refer to them, (except the decision of the 
supreme court upon the intervention of Lynch and others, hereafter 
noticed,) I will now proceed to consider the important points that pre- 
sent themselves. 

1st. Are the allegations of plaintiff's complaint sufficient to give this 
court jurisdiction of the action in equity. 

In the original complaint, plaintiff alleges that an agreement for a 
special partnership between plaintiff and defendant was entered into in 
his name, by his agent, without power or authority, (he, plaintiff, 
then and still being a resident of the state of Massachusetts.') After 
which defendants proceeded to carry on tlie banking and express busi- 
ness under the firm name oi Adavis ^ Co., and still continue so to do; 
that plaintiff was dissatisfied with the agreement, but out of friendship 
to defendants, with whom he had previously been connected in busi- 
ness, was reluctant to disavow the same, as he was led to believe it 
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was a limited partnership under tlie law of this state, and he would not 
be liable for the debts of the firm, and as he then supposed his agent 
had acted in good faith. He therefore abstained from a public dis- 
avowal of the agreement, but by letters, to defendants, protested 
against the same, and insisted that it should be set aside. That al- 
though he, plaintiff, may be bound to the creditors of the firm, yet he 
insists he is not 'bound by the contract. That since the making of it 
he has been informed and believes, and so charges, that his agent in 
making the contract, did not act in good faith, but without the knowl- 
edge of the plaintiff, and in violation of his duty, received from the de- 
fend9,nts, or one of them, a large gratuity for himself, as a considera- 
tion for entering into the same. That defendants are still conducting 
the business in his name, and have created habilities that exceed one 
million of dollars, which are liable to be increased. 

The amended complaint somewhat changes and enlarges the allega- 
tion of fraud and deception. 

Now courts of equity will entertain jurisdiction and declare 
partnerships void, ctb initio, where there has been fraud, imposition, 
misrepresentation or oppression, in the original agreement, and will 
appoint a receiver, etc. Where a partner has a right to dissolve the 
partnership, it is a matter of course to appoint a manager or receiver 
of the property. (^Collyer on Partn., §§ 360, 361, and note 7 ; 
Story on Fartn., §§ 6, 232, 285 ; G-ow on Partn., 3 ed., 107 ; Ud- 
wards on Bee. 136, 137 ; Law v. Ford, 2 Faic/e Oh. 310 ; Mar- 
tin V. Van Sehaieh, 4 Paige, 479 ; Howell v. Harvey, 5 Arh., 278 ; 
Tattersall v. Croote, 2 Bos. §■ Pull. 131.) 

If the allegations of the complaint are admitted to be true, it will 
scarcely be contended they do not disclose a proper case for equitable 
relief, and the remedial justice peculiar to courts of equity, and which 
courts of law are inadequate to afford. Then it may be assumed, upon 
the filing of the complaint, etc., an action was commenced of which this 
court had jurisdiction in equity, separate (according to the distinction 
made by the rulings of the supreme court) from law jurisdiction. 

The prayer of the complaint asks for a dissolution, account, injunc- 
tion, and receiver. Defendants, by a stipulation in writing, filed, as 
appears by the clerk's register, on the same day as was the complaint 

-vyhich I remember to have seen, but have not found among the pa- 

29 
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pers — admitted the allegations of the complaint, and consented to the 
appointment of a receiyer, which was made as heretofore stated. 

2d. Sad the court legal authority to appoint the receiver; and 
what relation does the receiver hear to the court and property. 

The rule in equity is, as I have stated, the appointment of a receiv- 
er follows as a matter of course where there is a right to a dissolution. 
By our Practice Act, §143, subdivision 3, a receiver may be appoint- 
ed in such cases as are in accordance with the practice of courts of 
equity jurisdiction. According to this practice, receivers are appoint- 
ed at various stages of the suit, both before and after answer. Md- 
wards on Rec, 10. 

Here the appointment having been made by consent, its regularity 
at this late day, cannot well be questioned. If it should be irregular, 
the remedy is by motion, in behalf of a party interested, to vacate the 
order. When the receiver was appointed, it was for the benefit of all 
parties who might establish rights in the action, or who had an inter- 
est in the fund in court. The property that went, or is now in his 
possession, is in eustodia legis for whoever can make title to it. It 
is the court itself which has the custody and possession of the pro- 
perty ; the receiver at common law, independent of any statute regu- 
lation, is treated as the officer and creature of the court, subject to 
its orders and entitled to its protection, and he cannot be disturbed by 
any person, even by a party or all the parties to the action, without 
leave of the court. (JEdwards on Rec. 2, 3, and the numerous Eng- 
lish authorities cited. Q-reen v. BostmcJc, 1 Sand. Oh. 185 ; 
Mev. Gibson, T Paige blZ;Z Paige 199; 5 Paige 489; 1 Paige 
658 ; 3 Paige 167 ; JEgheH v. Wood, 3 Paige 517 ; 7 Paige 583 ; 8 
Paige 565.) 

The order appointing a receiver, followed up by giving the requisite 
security, is treated as an equitable sequestration of the property, which 
vests in him, as the officer of the court, without any assignment from 
its former owner — the object of the appointment being to preserve the 
property foi: those who may be entitled to it, that the court may ulti- 
mately make such disposition of it as will preserve the legal as well as 
the equitable rights of every claimant. (^Fairfield v. Weston, 2 Sim. 
^ Stu., 96; Mann v. Pentz, 2 Sand. Gh. 257 ; Willson v. Allen, 
6 Barb. 542 ; Albany City Bank v. Schemerhom, 9 Paig'e 371, 377 ; 
Edwards on Bee. 83. 
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It being the rule in equity that, wheii,the court gains jurisdiction of 
a cause for one purpose, it retains it generally for relief. 2 Johns. Oh. 
431 ; 10 John. 687 ; 17 John. 884 ; Kemp v. Prior., 7 Ves. 249 ; 10 
Barr. 373 ; 12 Barb. 61.) 

The property, when once in the possession of the receiver, cannot 
be disturbed ; if it is interfered with, then it becomes the duty of the 
court to protect it, not only against acts of violence, but against suits 
at law. This it will do Isy its injunction or otherwise. Even an ac- 
tion cannot be brought against the receiver without leave of the court. 
Edwards on Bee. 125 ; Brooks v. Greathead, 1 Jac. Sf Wok. 176 ; 
Angel v. Smith, 9 Ves. 335 ; Johns v. Claughton, Jacob Oh. 572.) 

The whole doctrine upon this branch of the case, as gathered from 
the above authorities, is succinctly and correctly given by justice Sey- 
denfeldt, and concurred in by the other judges, in the opinion reported 
in 6 Cal. 113, quoted supra (See also Adams v. Haskell ^ Woods, 
6 Oal. 316. 

Equity jurisdiction in this action is not affected by the provisions of 
our insolvent law, and it is unimportant whether or no there was a 
special assignment by the parties to the receiver, Cohen. Sometimes, 
in case of real property, courts of equity have required a written as- 
signment ; but this is not deemed necessary. Plaintiff and defend- 
ants, being bankers, were denied the benefit of the insolvent law. AU 
assignments made by insolvent debtors for the benefit of creditors, are 
declared void in this state ; but it does not follow, that an equitable 
sequestration of property in an equity suit is an assignment by an in- 
solvent debtor, within the meaning of the insolvent law ; nor has it been 
held, that a judge, acting as chancellor cannot, in a proper case, appoint 
a receiver, and thereby vest a fund,, during litigation, according to the 
jurisdiction and practice that has obtained in courts of equity. On the 
contrary, the supreme court, so far as it has indicated its views, ad- 
here to the equity rule. In the case of Groschen v. Page, 6 Oal. 
138, which went from this court, and involved the validity of an assign- 
ment for the benefit of creditors, the court says : " The firm was in- 
solvent, and the only way in which the property could be disposed 
of was by bill in chancery, to distribute it ratably among the 
creditors." 

The above outline of the facts, and general principles of law ap- 
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plicable thereto, being disposed of, some propositions remain to be con- 
sidered in order to determine the destination of the funds upon the 
decree of distribution. 

3d. Was the property/ in this action subject to attachment or gar- 
ishment at any time after it went into the hands of the legally appoint- 
ed receiver ? 

The recognised rules of law and equity, as above referred to are 
against it. 

The supreme court, by its decision in this action (ut svprd) when 
Cohen and JoTies were before them, claiming exemption from the 
order of this court, directing them to pay over the fund to the new 
receiver, because it was attached iu their hands, declared unanimously 
that it was not the subject of attachment. 

Subsequently, January Term, 1857, in the case of the County of 
Yuba V. Adams ^ Co. and others, they recognised and adhered to the 
same principle ; Brummagim ^ Co., held as bailees of Cohen the re- 
ceiver in this action, $75,000. The county intervened, claiming to have 
a lien and judgment on the fimd. The court says : " The fund being 
in the custody of the law was not liable to seizure : the Only parties 
contesting are certain creditors, who claim to have a lien upon the fund 
hy reason of having attached it in the hands of Brummagim ^ Co. It 
appears that the levy of sjich attachment was made whilst the fund 
was held by Brummagim ^ Co. as the bailees of Cohen ; a receiver 
duly appointed by a competent court was, under the former ruling of 
this court not liable to be attached. It follows that the defendants " 
(the attaching creditors,) " have ho lien upon the fund in dispute." 

Efforts have frequently been made to reach, by attachments, money 
paid into court, or in the hands of officers of the law, — such as sheriffs, 
clerks, receivers, assignees in bankruptcy, administrators, etc., and 
numerous decisions are referred to in Mr. Drake's late work on at- 
tachments. As a general thing it has been held that funds ia the 
hands of those officers are exempt from attachments. Brake on At- 
tachments, §489, and authorities cited. In regard to receivers, the 
decisions are uniform — at least I have found no adverse authority. 

If this fund is subject to attachment, could not the court from 
whence the attachment issued, under §§ 128, 142 Practice Act, com- 
pel its delivery to the sheriff ? A court of equity might, m that event 
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by proceedings at law, possibly in an inferior court, be compelled to 
yield its jurisdiction, and would not have the power even to order pay- 
ment of the disbursements made under its authority for the protection 
of the fund. 

By the records of the court it wiU appear that after Cohen entered 
upon the duties of receiver, various efforts were made to attach and 
obtain possession of the fund in court, by process issued out of, and 
proceedings had in the late superior court. Parties thus interfering, 
■were by the judge then presiding in this court, held guilty of a con- 
tempt of court, and exonerated on condition of relinquishing their pre- 
tended claim to the fund. Should these parties, who, under the order 
of this court yielded their remedy, acquiesced in a principle of law 
then announced and afterwards promulgated by the highest legal tri- 
bunal in the state, now lose all claim to this fiind, and some bolder or 
more fortunate parties be permitted to sweep it all, by the same pro- 
visional remedy they were denied ? Would it be just or equitable, now 
to declare, to the mass of creditors, who have in good faith intervened, 
upon an order made for that purpose in this court, upon the authority 
of the supreme court, inviting them to present their claims — you have 
failed to attach the fund held by the court for your benefit, which you 
had authoritatively been told was not the subject of attachment, and 
cannot share in the distribution ? This would indeed be keeping the 
word of promise to the ear and breaking it to the hope. To so hold 
seems to me would neither be consonant with law, which is said to be 
the embodiment of human reason, nor with equity, which in its true 
and genuine meaning is the soul and spirit of aU law. 

But it is contended that the supreme court by another decision — • 
July term 1857, in the matter of this intervention of Lynch and 
others — made in this action, have in effect overmled the decisions 
previously made, and settled the law upon this point contrary to the 
doctrine as theretofore announced. I do not so understand the opinion 
or judgment. I consider it the duty of this court to follow the 
authoritative decisions of the supreme court : they are imperative in- 
structions to which any adverse views entertained by this court must 
yield. This decision in the matter of Lynch was upon writ of error : 
the judgment removed I am informed of; the transcript or return to 
the writ of error I did not see or certify ; nor to my recollection was it 
made under the direction of this court. I am therefore uninformed as 
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to their contents, and do not know who among the creditors or parties 
had notice of the writ or appeared therein. 

In the Unglish and United States courts the practice on writs of 
error are to some extent regulated by statute. In this state we have 
no statutory provisions — an appeal only being provided for — and the 
common law must be our guide. In England the writ issues out of 
the court of chancery on final judgment va. common law and not in 
equity cases, and removes only the record. It does not lie for error 
in fact. The return is made by a transcript and the original, taken 
by a judge in person, or by a transcript certified according to practice 
which is not the same in all the courts. Now I must presume this 
writ of error was regularly issued, and that all proceedings under 
it were regular and in due form, and I only have referred to it in this 
connection with a view of determining by the general law and by t^ie 
judgment and record removed, and the judgment of the supreme court 
thereon, what was decided and what are the instructions by the de- 
cision to this court. 

The judgment removed is referred to in the opinion of the court 
as foUows : that the court " permitted the intervention to be filed, but 
refused to stay proceedings or afford affirmative relief." 

The record, directly connecting itself with the judgment, was the 
complaint of intervention and answer thereto, and I suppose this re- 
cord was before the supreme court. It must be remembered, previous 
to the writ of error, no trial or hearing had been had before this court 
upon the intervention ; that, as the judgment reads, was refused. 

The law did not require the whole proceedings in this action to be 
sent up, and I cannot infer from the fact that a writ of error issued to 
remove a particular judgment, affecting the interveners, that the 
whole proceedings were before the court. I am supported in my con- 
clusions by the opinion of the court, and some expressions therein 
contained. In the opinion, no allusion is made to the entry of the de- 
fault — the order of reference to take an account of all claims, (including 
those of the interveners,) or the report of the referee thereon and its 
confirmation, all which had transpired before the writ of error was 
issued or returned. 

In the opinion, the court says : " The proceedings are under the 
control of the partnership alone, and may be dismissed at the will of 
the party." ****** 
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" The creditors are not parties. It is a suit between the members 
of the partnership, and until a decree of dissolution, the plaintiff may 
deal with it as he pleases." 

Now, it appears here of record that at the time the writ of error was 
presented to this court, and the judgment it removed was entered, 
there was a default and a decree of dissolution, and, that the creditors, 
to the extent of more than one and a-half millions of dollars had inter- 
vened, and had their claims audited and allowed, under the authority 
and order of the court ; and among them wiU be found many, if not all, 
of those who have filed spepial complaints of intervention. These facts 
could not have been before the supreme court. 

Again, and in conclusion, the court says : "For the purpose of this 
investigation, it makes no/;difference whether the appellant obtained his 
judgment before the decree of dissolution ; for, if the proceeding was 
instituted for the purpose of hindering, delaying or defrauding credit- 
ors, it may be attacked on that ground at any time before a final dis- 
tribution of the assets." 

Now, the only evidence of any such purpose as is mentioned, before 
the court, was the allegations contained in the pleadings. The inter- 
veners had introduced no proof in support of the allegation of fraud, 
or as to the time, or manner of levying their attachments ; and the re- 
cord contained none. 

The decision of the court, as I understand it, is to this effect : The 
judgment removed from this court is reversed, and the interveners are 
entitled to be heard upon their complaints of intervention. I have care- 
fully considered it with a view of treating it with respect, and perform- 
ing my duty hereia ; and I am unable to come to any other rational 
conclusion. I cannot suppose or find anything in the opinion to war- 
rant the conclusion here claimed, that the court intended to instruct 
this court that the interveners are entitled to be paid what they claim 
by their intervention, and without proofs, when it has been- made to 
appear that at the time their alleged attachments were made, the fund 
claimed was in the custody of this court in an equity suit pending and 
undetermined. 

4th. What standing in the action and before the court, have the 
special intervenprs, and to what relief are they entitled? 

The plaintiff, in his complaint, asks that the partnership assets be 
distributed among the creditors ; to this no objection is interposed by 
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the defendants. The order of reference was made for all the creditors 
to appear and prove claims, etc., to enable the court to carry into effect 
one of the objects of the action. The order was general, and applied 
to all and every kind of claim whether or no it was entitled to prefer- 
ence or priority. Those who then appeared and proved their claims, 
are in the position of interveners, by the express order apd consent of 
the court. The special interveners had the same rights and privileges 
in regard to notice, etc., as had the mass of the creditors. I have not 
examined the entire hst of the creditors and claims contained in the 
voluminous report of the referee, but have done so sufficiently to ascer- 
tain that at least a majority in interest of the special interveners did ap- 
pe,ar and have the same claims audited, which are set forth in their special 
interventions. Is not this an election of remedy by which they are 
concluded ? By their complaints they neither join with the plaintiff 
in claiming what is sought, nor with the defendants in resisting ; nor do 
they demand anything adversely to both. They claim to be creditors 
with special liens, which entitles them to preference of payment out of 
the partnership assets. These liens as they have shown, were ac- 
quired since the commencement of plaintiff's action and while the fund 
was in the custody of the court for the purpose of distribution. Neith- 
er plaintiff or defendants have any pecuniary interest in the interven- 
tions — as against them they are nugatory — the only parties to be 
affected by them are the mass of creditors, made parties under the or- 
der of the court, among whom are at least a portion of the interve- 
ners. If we should desire to indulge in the niceties of reasoning, the 
interventions might, to some extent, be regarded as interventions 
against the interveners themselves and the creditors at large. The 
creditors, however, have not been served, and strictly are not bound 
to notice the interventions. 

In the matter of Eolling, Eurtell and others, and that of Wain- 
wrigM, the complaints were filed and referred on the same day, on 
motion of the interveners therein, without service or answer of any 
kind, except as is contained in the facilitating stipulation of the plain- 
tiff's and defendant's, attorneys. The creditors do not appear to have 
had any part or voice in the matter. The court will not allow the 
plaintiff or defendant to stipulate away their rights, if it is claimed that 
the stipulations are of such effect. No proofs in the case of either in- 
tervention have been introduced to sustain the charges and allegations 
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of fraud. Should this court, then, pronounce that the plaintiff has 
fraudulently instituted this suit, for the purpose of hindering, delaying 
or defrauding creditors, when the parties have voluntarily surrendered 
their property to the control of the court and asked that it be dis- 
tributed among their creditors, and that the mass of the creditors, who 
are in no way implicated, should be punished by this suspicion of fraud, 
to such an extent as would be equivalent to depriving them of all par- 
ticipation in the fund ? 

The acts of the parties and the allegations in the plaintiff's com- 
plaint, in the absence of proof, ought to rebut any presumption of fraud > 
against them, and as for the mass of the creditors, they are not charged 
with or imphcated in the fraud. But I am unable to discover upon 
any principle of justice, how fraud, if clearly proven, could give to the 
interveners a right to attach a fund in court, or obtain a preference of 
payment over the other creditors. If there has been a fraudulent 
combination or confederation between the parties, or any of them, and 
the receiver, Cohen, or any other officer, does it result as a consequence 
that all the creditors, except the interveners, must suffer ? If these 
allegations of fraud are true^ the remedy is against the receiver and 
upon his official bond, for any violation of duty whereby the fund has 
been diminished, or the estate defrauded. 

In connection with this branch of the case, it may be noticed that 
the vaHdity of the attachments in other respects is not beyond question. 
It has been held in this court, and elsewhere that an attachment is a 
remedy not a lien, to be pursued according to the requirements of the 
law, whereby a security is obtained for the satisfaction of any judg- 
ment that may be recovered. The statute regulates the whole proceed- 
ing ; the making the levy ; taking the property when it can be done ; 
how it may be released ; the proceeding when possession cannot be ob- 
tained ; examination of the party, and order of court to compel deliv- 
ery to the sheriff; the sale and appropriation by that officer, upon 
judgments according to priority, etc., are all specially defined. Upon 
the report of Mr. Haight, and by the attachments themselves, it is not 
clear that the interveners have pursued their remedy according to the 
requirements of the statute. 

If, however, they have done so, can they not enforce and perfect it, 
under the provisions of the act, m the courts from whence the writs 
issued, aided if necessary, by the judgment of the supreme court on 
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appeal ? It is true, courts of equity will sometimes settle preferences 
and liens in cases of conflict, when there is no other mode of doing it ; 
but this is hot a suit qrigiaating out of a controversy of such a nature. 
If the property was in the custody of the court at the time it was at- 
tached, should not the consent of the court have been first obtained ; 
or was it necessary to garnishee the court ? It was not a proceeding 
in rem, inasmuch as the officer did not get possession of the property. 
Most of the attachments were served on Oohen ; by the statute he be- 
came liable personally for the moneys, etc., in his possession ; he, by 
order of the court, transferred the property to the. assignees, and the 
assignees again to Naglee. Did the Hability, ex-officio, go with the 
transfer, and did Naglee, exHrffido, become liable ? 

The foUowiug conclusions are supported by the authorities, and in 
my opinion are Luevitable : 

That the fund and property in the custody of the court in this action 
was not the subject of attachment in the hands of its duly appointed 
receiver. 

That the special interveners have no lien by attachment, judgment 
or execution upon the fund in court in this action, as claimed in their 
complaints which entitles them to priority of payment out of that fund. 

That the substantial allegations of the complaints of intervention are 
not proven, and that the other creditors made parties by the order of 
reference, and report thereon, to take an account of claims, etc., are 
not affected or bound by anything therein contained. 

5th. It remains to he determined what should he the order and de- 
cree of distribution. 

By the reports on file and confirmed, it appears there is a balance of 
$50,000 now in the hands of the receiver ready for distribution. That 
there is also about the sum of one hundred thousand dollars belonging 
to the fund in litigation, besides a claim against a former receiver, bills 
receivable, etc. 

The decree should be final as to the distribution of the whole fund so 
that there wUl remain nothing to be done but to n^ake the payments 
according to the decree, as the funds may now be, or may hereafter be- 
come, ready for distribution. 

As I have heretofore stated, it is a doctrine of courts of equity, that 
when the court has gained jurisdiction of a cause for one purpose, it 
usually administers general reUef. Actions may be instituted for the 
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purpose of settling preferences of payment and priorities among existing 
liens in cases of conflict, and -where there is no other safe or convenient 
remedy. In such cases and generally, says Mr. Story (1 Uq. Juris. 
§§ 553,554,) in the course of the administration of assets, courts of 
equity, according to the maxim, ^quitas sequitur legem, follow the 
same rule in regard to legal assets which are adopted in courts of law. 
In like manner they recognise and enforce all antecedent liens and 
charges in rem., according to their priorities. Equitable assets as a 
general rule, are distributed equally and ^m ^a«sit among the credit- 
ors, without any reference to the dignity or priority of the debts ; for 
courts of equity regard all debts in conscience as equal, jure natu- 
rali, and equally entitled to be paid ; and here they follow their own 
favorite maxim, equality is equity, " JEquitas est quasi cequalitas." 
If the fund falls short all the creditors are required to abate in propor- 
tion. 

Says chancellor Kent (^Moses vs. Mugatroyd, 1 John Oh. 130.) " the 
general doctrine is to encourage as much as possible ihe idea of equi- 
table assets, because equahty in the payment of debts is equity, and 
the rule of distribution in chancery, is founded on principles of natural 
justice. When the assets are considered as equitable, then it is well 
and uniformly settled that they are to be distributed among all the 
creditors, ^0 rata, without giving preferences." 

If the interveners had legally levied their attachments before 
the property went into the custody of the law, equity would recognise 
and reward their superior diligence ; but, when the act by which they 
claim to have obtained their priorities was in violation of law, in con- 
tempt of the authority of this court, and, I am almost inclined to say, 
an inequitable attempt to exclude the mass of the creditors from 
sharing this fund, it would be well to recall the maxim, which, as has 
been said, lies at the foundation of equity jurisprudence — " He who 
seeks equity must do equity." 

The fund in court is all partnership property. I believe there have 
been no debts proven against the individual members of the firm, but 
all are against the partnership ; there are no priorities or preferences 
in other respects among the debts allowed, and no liens upon the funds 
in court ; it matters not, therefore, whether the assets be deemed legal 
or equitable, for in either case, according to the equity rule, they must 
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be distributed pro rata among all the partnership creditors whose 
claims have been reported and confirmed under. the orders of this 
court, to the extent that they have been confirmed. After paying 
these, the individual debts of the partners should next be paid if any 
there be, etc. 

This will be placing all the creditors upon an equality, and in the 
same position they were when this fund went into the possession of the 
court. This, according to my views, is equitable and just to all, and 
wrong to none ; and to see justice prevail, is the only object that has 
induced me to give this matter this extended consideration. 

Should I be in error the whole case will be in condition for review, 
upon the whole facts and proceedings, before the supreme court, where 
by its decree the various questions arising may be settled, and the de- 
cree of this court be modified or a new one ordered as may be deemed 
equitable and just, which will be a final determination of the order of 
distribution. 

I found this action pending — a legacy from my predecessor — when I 
entered upon this oflBce. It has progressed slowly and been attended 
with great delays which, as the records will show are not chargeable to 
the court. In its various proceedings and ramifications it has entailed 
upon the court a great deal of labor and investigation ; without, on 
many occasions, the assistance of counsel, whilst the parties who are 
interested and awaiting the result may be counted by hundreds. In 
behalf of the court, I can say when the various matters have been sub- 
mitted for decision, I have disposed of them within a reasonable time, 
as soon as the current business of the court allowed me opportunity for 
examination. 

Opposition, appeals, difficulties and embarassments have attended 
most of the orders and judgments of the court made in this action; 
sometimes to compel obedience to them has involved the performance 
of unpleasant duties, and the exercise of extreme remedies which were 
calculated to engender bitter and resentful feelings. In those matters 
as well as in announcing this opinion, I have acted from a sense of 
justice and in discharge of what I considered a duty. 

A decree of distribution ordered as is herein indicated. 
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GASKINS vs. GASKINS.* 
Twelfth District Court for San Francisco Co., November, 1857. 
DivoECE — Extreme Cruelty — Bodily Fear. 

Extreme cruelty is such conduct on the part of either husband or wife, whether mani- 
fested by words or acts or both, as by the common understanding and judgment 
of manlcind, living in civilized societies, ought not to be borne by the other party. 

In. an action for a divorce by a wife, on the ground of extreme cruelty, it is sufficient 
that she should prove repeated, deliberate, and groundless imputations by the hus- 
band in the presence of others, against her chastity. 

It is not necessary that any one act amounting in itself to extreme cruelty, should be 
proven ; an accumulation of acts of an harsh and annoying nature, may be suffi- 
cient to sustain an action on that ground. 

Condoned acts of cruelty will be revived by subsequent harsh treatment. 

Threats of bodily injury, in the event of the subsistence of the marital relation, are 
proper to be considered in deciding an issue of extreme cruelty. 

Action for a divorce brought by a wife on the ground of extreme 
cruelty on the part of the husband. The evidence established that 
he had repeatedly, in the presence of others, charged her with a want 
of chastity, and had, on at least two occasions, inflicted bodily injury, 
though of rather a slight character, upon her. That they had been 
married about nine years, and had two children. That she had left 
him once, leaving the children with him, and subsequently at his soli- 
citation, returned ; that she afterwards left him again, on this occasion 
taking the children with her, and repeatedly refused to return ; that 
since this last separation he has frequently threatened to inflict bodily 
injury upon her, and to shoot her if the opportunity should ever be 
presented ; that he has also upon various occasions, repeated the above 
charges, and once under aggravated circumstances, assaulting her 
publicly in the street at the time, and accusing her before the crowd, 
whom the incident attracted. 

No evidence was introduced on the part of the defense. 

S. H. Brodie and a. F. ^ W. S. Sharp, for plaintiff. 

Pixley ^ Smith, for defendant. 

*See supra PursUy vs. Pursley, 51, 
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S. H. Brodie, to show that subsequent ill-treatment would revive 
condoned cruelty, cited WhispeU vs. Whispell, 4 Barb., S. C. R., 
217, 221 ; Evans vs. Evans, 2 HaggaH, JEc. B. 70, and 2 Barh. Oh. 
Prac. 262, and authorities there cited. That threats without an 
actual assault, constitute extreme cruelty. Harris vs. Harris, 2 
Phillim., Ill ; Evans vs. Evans, svupra. That the language used by 
defendant, -per se, constitutes extreme cruelty ; Whispell vs. Whispell, 
supra. 

F. Pixley argued contra generally, that the facts proven did not 
substantiate the charge relied upon to obtain the divorce. Three 
issues were framed to be passed upon by the jury : 

First. — The substantiation or otherwise of the charge of habitual 
intemperance preferred against the defendant. 

Second. — that of extreme cruelty ; and 

Third. — Of a counter charge of jnfidelity against the wife. 

The introduction of proof upon this third issue was expressly aban- 
doned by counsel for the defendant upon the commencement of the 
trial, as was also that upon the first, by counsel for plaintiff, leaving the 
second, that of extreme cruelty, as the only one to be passed upon by 
the jury. 

NoETON, J. — Gentlemen of the Jury : The statute of this state 
regulating the subject of divorces, authorises them to be granted in 
various cases in which, in a large number of. the other states, they 
are not permitted. Here they are allowed absolutely where the hus- 
band, being of sufficient ability to support the wife, neglects so to do, 
where either party is guilty of habitual intemperance, or extreme cru- 
elty towards, or wilfully deserts the other — causes which, in the major- 
ity of the other states, will only authorise g, divorce from bed and 
board. For this reason reported cases of divorce on the ground of 
extreme cruelty are not very numerous, and these are usually decided 
by a judge without a jury, in which his conclusions upon the facts are 
given instead of definitions or rules of law for the instruction of juries ; 
and hence we do not find in adjudicated cases a clear definition of that 
which constitutes extreme cruelty, and which is exactly applicable to 
these words as used in our statute, and can be considered as deter- 
mining that act or combJjia,tion of acts, which, under its provisions, 
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mil authorise a divorce. There is but little difficulty in deciding 
whether certain facts do or do not amount to extreme cruelty, but 
there is great difficulty in giving a general definition of extreme cruelty ; 
perhaps, however, it may be said to be such conduct on the part of one 
of the parties, whether manifested by words alone, or by personal vio- 
lence, or by both, as by the common understanding and judgment of 
mankind, living in civilized societies, ought not to be borne or tolerated 
by the other, which is probabbly as near a definition as the court can 
give, to aid you in coming to a conclusion upon the point. Formerly 
it was said that language alone could not constitute extreme cruelty ; 
that to sustain this charge, there must be some act of personal violence 
committed, such as beating the wife, or otherwise severely maltreating 
her. In modem times, the rule becoming gradually relaxed, this doc- 
trine has been denied, and words alone of an insulting, opprobrious and 
injurious character, have be^n declared to constitute of themselves, ex- 
treme cruelty. There are two points in this case which you should 
properly consider separately: first, the acts complained of, com- 
mitted by the husband towards his wife before, and secondly, those 
conimitted ctfter her separation from him. With regard to these latter, 
you should, in determining the character of their bearing upon the 
case, and the importance or otherwise to be attached to them, very 
carefully weigh and consider the surrounding circumstances. I do 
not charge you that you must disregard them altogether, but that you 
should be cautious not to forget the circumstances attending them, and 
the position of the parties at the time of their commission, as working 
a palliation or otherwise so far as they are concerned. 

The first act of violence complained of, and in proof of which evidence 
has been introduced, was that which occurred in October, 1853. This 
was afterwards forgiven, not necessarily in express language, but by 
the mere fact of the subsequent cohabitation, by which the law pre- 
sumes forgiveness, but annexes the condition of proper conduct and 
kind treatment on the part of the offending party for the future, and 
a non-compliance on his or her part with this implied condition, has 
the efiect of nulhfying the implied forgiveness, and remitting the 
injured party back to the original injury, that is, that subsequent acts 
of the same kind, revive condoned cruelty, or in other words, make 
the acts complained of continuous and connected, and as though the 
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forgiveness had never been granted. So that in taking into consider- 
ation this first fact, in connection with the others which have been 
proven, you are to disregard the intervening forgiveness, and to deter- 
mine whether or not all the facts taken together, unitedly amount to 
the extreme cruelty of which plaintiff complains. 

Sometimes a single act of and by itself, is extreme cruelty ; as where 
the husband should severely beat his wife, or otherwise inflict a serious 
bodily injury upon her. But an accumulation of acts, all of an unkind, 
harsh or cruel character, but none of which would, by itself, authorise 
a divorce, may, when considered together, constitute extreme cruelty. 
And also, when the mere acts complained of would not, by themselves, 
even when considered together, authorise the relief sought, yet the 
words and language by which they may have been accompanied, must 
be also considered, and if of a character to wound the sensibiKties and 
hurt the feelings, they may, in connection with the acts, make out the 
charge of extreme cruelty. In the present case the defendant has 
frequently used coarse and offensive language towards his wife, and has 
repeatedly given vent to imputations against her chastity. Some in- 
dulgence is due and must be shown to every one on account of infir- 
mity of temper, which may palliate, and even excuse a coarse, harsh 
or insulting expression towards his wife, hastily expressed under aggra- 
vating circumstances ; but where it takes the form of a dehberate 
charge, and that of the character which I have mentioned, is 
spoken in the presence of witnesses, and habitually repeated, then 
such acts constitute extreme cruelty. If you should conclude 
from a fuU consideration of the evidence, that the acts charged against 
the husband as having been committed before the separation do not 
sustain the issue presented to you, you are then at liberty to consider the 
subsequent acts. But in determining the proper weight to be attached 
to these, you must, as I have already stated, take well into considera 
tion the surrounding circumstances — the fact that the plaintiff was then 
living separate from her husband, and that she had refused to return, 
and that he was not permitted to see her or the children whom she had 
taken with her. It is proven that he has threatened to commit bodily 
injury upon her, to cowhide her, and to shoot her whenever he should 
find the opportunity. The testimony upon this particular point, how- 
ever, should be received with some degree of caution on account of the 
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nature of the subject to which it refers. Had he said that he would 
cowhide her if she did not return home or something to that effect, it 
would be a very different thing from a threat to cowhide her at all 
events if the opportunity should present itself, while yet the difference 
in the actual remarks themselves, is not so great that auditors would 
necessarily notice it, or might not readily mistake one for the other in 
their recollections of them narrated sonietime afterwards. However, you 
are to judge how far these threats manifest such an intent upon his 
part to carry them into execution as would warrant, or give her reasoro- 
able cause to fear -their actual infliction ; and can take those threats 
into consideration with the other facts in deciding the issue of extreme 
cruelty, which has been submitted to you. 

As to the first and thud, they having been framed and submitted, 
must be passed upon by you, and there having been no testimony in- 
troduced in support of either of them, you will in both instances, find 
negative answers. 

The jury found affirmatively as to the second issue, and' negatively 
as to the first and third. 



BADGER vs. SCANNELL. 

Twelfth District Court, for San Francisco Co., November, 1857. 

Sheriff — Assignee. 

An outgoing sheriff cannot be compelled to transfer papers and effects to liis successor 

in office, by order of court, made in particular cases. 
A sheriff cannot be removed from the office, or trust of assignee in insolvency, upon 

an allegation of the insolvency of himself and of his official bondsmen, either 

before or after his term of office as sheriff expires. 

The facts are fully given in the opinion. 

A. P Crittenden, for plaintiff. 

McDougal and Sharp, for defendant. 

Norton, J. — This is an alternative application made by Badger, an 
30 
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insolvent debtor, and Doane, the present sheriff of this county, to have 
the property of the former, now in the hands of Scannell, the preceding 
sheriff, who holds them as assignee transferred, to Doane, or some other 
assignee ; the first branch of the motion being based upon the right of 
Doane to take them as Scannell's successor in office ; and the second, 
upon the alleged insolvency of Scannell and his sureties. 

It is not necessary to decide whether Doane has the right he claims, 
because if he his, it must be enforced in the ways prescribed by law 
to enforce the transfer of all other papers and effects by the outgoing 
to the incoming sheriff. It cannot be effected by an order of court 
in each case pending. 

On the other branch the motion must also be denied, because the 
fact of insolvency is denied by affidavits, and if this had not been so, 
I think this court has no power to grant the rehef asked. The sheriff 
ishable on his official bond of sheriff, and does not give special bonds 
in insolvency cases, as other assignees do. This bond is the only 
security required by the insolvent law. If his official bondsmen become 
insufficient, he may be required to renew them, or be removed from 
office, but he caimot be partially removed by depriving him of the right 
to exercise a part of his functions. If this remedy is ineffectual in 
case the term of office has expired, the defect exists in the insolvent 
law, and is beyond the remedial power of the court. 

Motion denied. 
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ABAA^DONilEXT. 

Parent and Child, 4. 

1, A person in possession by virtue of the 
license of the government, may abandon 
his possession for a consideration, verbally 
and without a deed to another, who thereby 
becomes the possessor, under the license of 
the government. Stevens vs. Janes^ 45 

ACEjS^OWLEDGMENT. 

Mortgage, 1. Notart Public, 1, 2. 

1. In certifying an acknowledgment or proof 
of a deed, it is not necessary that an officer 
should use the express words of the statute. 
Brannan vs. Mesick^ 24 

2. A county recorder is required to see that 
acknowledgments are properly executed 
before he puts them oh record, and should 
refuse to receive for record an improper or 
defective acknowledgement. Fogcirty vs. 
Finlay. 59 

3. Where the certificate of acknowledgment 
by the husband and wife, attached to a 
mortgage, misnames the husband, but de- 
scribes the wife by her true name, and states 
that she is known to the officer giving the 
certificate to be the person who executed the 
mortgage, the defecr of describing her as the 
wife of the misnamed husband, as not fatal 
to the validity of the certificate, so far as 
concerns the wife, and if the error so far as 
concerns the husband, be obV'iated by a new 
certificate, on pi'oof by a subscribing wit- 
ness, the proof of acknowledgment is suffi- 
cient. iMning vs. Brady. , 268 



ACTION. 
1. A plaintiff cannot unite a catise of action 



for professional services, with a cause of 
action to cancel a promissory note. Mc- 
KinUy vs. Garrison. . 93 

2. An action for money had and received, can 
be maintained against a person who, I'eceiv- 
ing a check on a banking house for the use 
of another, fails to present and collect it in 
proper time. Richards vs. Webster. 109 



ADMINISTEATOE. 

1. The capacity of a foreign administrator to 
maintain an action for debts due the* estate 
of the foreign intestate, depends upon the 
locality of the assets, as domestic or other- 
wise. Lander vs. Smith. 318 

2. A foreign administrator cannot maintain, 
an action for domestic assets, because policy 
demands that domestic assets be administer- 
ed at home for the benefit Of domestic cred- 
itors, id. 

3. The fact that the, demand is based, upon a 
foreign judgment obtained by the adminis- 
trator after the death of the intestate, does 
not aff*ect this incapacity. id, 

4. The conventional distinction formerly 
taken between the localities of assets, de- 
pending upon whether these are debts upon 
simple contract or judgments, cannot now 
be upheld, since these are not regarded as 
debts of different degrees, but different de- 
grees of evidences of debt. id. 

5. A domestic administrator can maintain an 
action upon a foreign judgment. id. 



AFFIDAVrr, 

Arrest, 1. Bills, 10. Complaint, 1. De- 
fault, 3. Evidence, 2, 5, 6. IiECEiyKR,5. 



388 



INDEX TO CASES. 



AMENDMENT. 

Bills, 14. Divorce, 7. 

1. The court is only authorized to allow an 
amendment to a complaint, by adding ano- 
ther count, "upon amdavii snowing good 
cause therefor." Keller \s. Keller. 62 

ANSIVEE. 

DEFAtrLT, 4. Demtjerer, 2. 

1. An answer setting forth an averment "that 
the money was ready at the time and place, 
to pay if the demand had been made," is 
insufficient. Godfrey vs. Badger. 77 

2. A general denial puts in issue the material 
and express allegations of the complaint, 
and is a good plea. Lee vs. Bloci;. 110 

APPEARANCE. 

Fartkership, 3. 

1. An appearance by a defendant ai^ter judg- 
ment, who moves to open a default and be 
allowed to come in and defend, is not such 
an appearance as amounts: to a bar of want 

E of jurisdiction. Ckipman vs. Bovrman. 55 

AHEESTS. 

Eraud, 4. Malicious Prosecution, 5, 6. 

1. The validity and sufficiency of the affidavit 
on arrest cannot be examined into, on ha- 
beas corpus. In re Waldron. 2 

2. The fjiilure to specify definitely and pre- 
cisely the charge upon which the defendant 
is held to answer, is fatal. In re Be Hoe. 204 

3. A ^ebtor may by a void or illegal contract, 
in good faith attempt to dispose of liis prop- 
erty, without rendering himself amenable to 
the statute authorizing arrests. Coleman vs. 
Gladwin. 291 

ASSETS. 

ADillSTISTRATOR, 4. 

1. Assets belongingto an equity Fiiit. in court, 
and reduced to the posses:?ion of tlic receiv- 
er, are not the subject of attachment in an 
action at law. Adams vs. HasktH. 362 

2. After a reference and notice for all credi- 
tors to prove claims, &c., the court will not 
allow the parties to stipulate away the rights 
of thoFe who have intervened before the 
referee. id. 

3. If no preferences or priorities of payment 
or liens are established, the assets will be , 
distributed jrm rata among the creditors, id. 



ASSIGNEE. 

Contract, 1. Sheriff. 6. 

ASSIGX3IENT. .?£c Iksoltenct, S. 

1. In the absence of all proof that au assign- 



ment was xnade by compulsion of law or 
under bankrupt or insolvent lawSj it must 
be regarded as a voluntary assignment. 
Forbes vs. ScarmelL 132 

2. In an assignment it is sufficient if the debt- 
or unconditionally an d unresei-vedly trans- 
fers the whole of his property to assig'nees 
for the benefit of all his creditors. id. 

3. The omission to annex the usual schedule 
is not sufficient to avoid an assignment, id. 

4. It is settled in the United States, that as- 
signments directly to creditors are not valid 
without their assent, but if made to trustees 
for their benefit, it does not require their as- 
sent to it. id. 

5. In determining the validity of an assign- 
ment, the question is not wheth'er fraud may 
be committed by the parties to it, but wheth- 
er tlie instrument is fraudulent in its opera- 
tion, id. 

6. An eguitable sequestration of property in 
an equity suit, is not an assignment within 
the meaning of our insolvent laws. Adams 
vs. Haskell. 362 



ATTACHMENT. 
Bills, 4, Damages, 1. Undertaking. 4. 

1. An attachment lien survives a surrender 
in insolvency. Folger vs. His creditors. 6 

2. Discontinuing a suit brought by attacli- 
ment is not a judgment such as will entitle 
the defendant to recover damages against 
the sureties. Lyon vs. Robertson. Ill 

3. Tlie mere presence of a party in the State 
ol California does not constitute a residence. 
He must have established his abode here, 
and purpose to change his last place of repi- 
dence Wheeler vs. McEntie. 231 

4- In default of these facts, he will be con- 
sidered anon-resident, and his property will 
be liable to attachment. ' id. 



BAILMENT. 

1. The bailee is estopped from settingup titJe 
in a stranger. Harden \s. Davis. 89 

2. The bailee of money deposited for keeping 
by one ju his own name, who had received 
it from a third party for the purpose of mak- 
ing a bet, according to the instructions and 

for the benellt of such third piirtv. but who 
was not directed by such tliird party so to 
deposit the specific sum with such bailee, is 
not liable for the same to such third party, 
in an action brought by the latter to re- 
coverthe amount of the deposit. Hardyys. 
Hunt. 330. 

3. ■Whether or not the bailee will be so liable, 
depends upon the relation of the depositor 
to the third party as agent, as bailee or as 
debtor, which depends. lipon whether or not 
tlie depositor ana the third partv treated the i 
money as specific property or as currency, id. 

4. If the third pai-ty, when he parts with the 
money, contracts for the return or re-deliv- 
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erv thereof to another, the depositor is his 
ii^eut, or bailee, and he retains his property 
in the coin in tlie hands of the second bailee ; 
but if he so contract for the equivalent of 
the money, in any currency, he makes the 
depositor his debtor, and parts with his 
property. id. 



BILLS OF EXCHANGE AND PEOMIS- 
SORY NOTES. 

Evidence, 4, 5, 6- Ittbolvency, 1, 2. Lim- 
itation, 3, 4. 

1. The lex loci contractus should prevail over 
the lex fori., where there is a variance between 
them in regard to the law of demand of pay- 
ment on a promissory note. Godfrey YB.*Bad- 
ger. 26 

2. A promissory note drawn by trustees of a 
church, in their behalf, and executed by 
them, will not create a liability aj^ainst a 
church, but the trustees who signed it will 
be held liable. Haskell vs. Cornish. 112 

3- The ante-dating of a note is not of itself suf- 
ficient to make it void, and is not unlawful 
if done for the purpose of carrying out the 
intention of securing the payee. jS^Eenti/ vs. 
Gladivin. 123 

4. Including the interest in such a note does 
not destroy the validity of the note- id. 

5. If any part of a bill is added to the amount 
due the payee, for the benefit of the maker, 
to hinder, delay, or defraud creditors, it will 
render the whole void and fraudulent, id. 

6. What constitutes a promise to pay in a 
written obli.iration? when a promissory 
note is payable at a particular place in this 
State, payment must be demanded therp. 
Robinson VS. Coady. 179 

7. Where promissory notes were given to the 
maker by the payee, and destroyed by the 
maker with the payee's consent, the payee 
should conclusively show that the notes 
were not paid. Bagley vs. Eaton. 186 

8. In an action on a promissory note against 
the makers thereof, where the note was giv- 
en to a person to procure the signature of a 
third party, and was then to be delivered as 
the note of an association, tlie plaintiff can- 
not recover, unless he can show either that 
he came into posseesion of it for a valuable 
consideration, or that the makers expressly 
recognized it. Haskell y&. Cornish. 254 

9. The holder of a bill, taking it after it be- 
came due from the first endorser, cannot 
maintain an action upon it against a second 
endorser, whose name is upon it. Boyd vs. 
WiUiston. 215 

10. When the affidavits disclose that the plain- 
tiff deliberately and voluntai-ily destroyed 
the note, he must b^ affirmative testimony, 
give some explanation of the act consistent 
■with an honest or justifiable purpose, to re- 
but the inference of its extinguishment. 
Bagley VB. Eaton. 218 

11. A executes and delivers to a church soci- 
ety a promiseoiy note, on the representation, 



by a trustee, that thesame can be credited 
upon the sum paid for pews. The trustee 
had no authority to make the representation, 
and the churchnever having adopted or con- 
firmed it, would n ot have been bound there- 
by. Held, that the promissory note was 
made without consideration and therefore 
void. Calvary Church vs. McKee. 271 

12. Where a demand at a certain place is 
necessary, an averment that the plaintiff 
was there ready and willing to receive pay- 
ment, is insufficient. Robinson vs. Coady. 326 

13. In an action at lawupon a lost negotiable 
note, the complaint must aver the loss of the 
note and the tender of an indemnity to the 
defendant- Lovie vs. Johnson. 338 

14. When in such an action plaintiff omits to 
make a tender of indemnity, and to allege 
the same in his complaint 'he cannot after- 
wards make the tender and then amend by 
inserting this averment, the avowed object 
being to i)revent the operation of the statute 
of limitation. id. 

15. The defendant in an action on a lost in- 
strument must show that it was negoti- 
able, id. 



BOND. 

See UmOERTAKINQ. 



BRIBERY. 

1. An indictment charging defendant with an 
attempt to bribe a public officer, must allege 
the offer of something of a valuable nature. 
People vs. Belitch. 87 



CHILD. 

See Parent and Child. 

CHOSE IN ACTION. 

1. The assignment of a chose in action must 
be averred in a complaint, it cannot foe taken 
for granted. McKinlay vs. Garrison. 93 

COJniON CARRIERS. 
Telegraph Companies, 1. 

COMMON LAW IN CHINA. 

1. The common law is the particular law ap- 
plicable by treaty to Americans residing in 
China. Forbes vs. Seannei. 132 

COMMON PROPERTY. 
Husband and Wife, 1. 

COMPLAINT. 

Action, 1. Amendment, 1. Bill.s, 12, 13, 14. 
Chose in Action, 1. Divorce, 7. Eject- 
ment, 2. Injunction, 5. Set Oef, 2. 
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1- A complaint must be framed with the view 
of obtaining the exact remedy sought, and 
the cotu-t will not consider amdavits intro- 
duced in an action, Which set forth iacts at 
variance with the relief sought in the com- 
I)laiht. Wood vs. Humbly. 56 

2. A complaint which avers indebtedness for 
money had and received, is sufficient. De- 
witt vs. Forter. 95 



CONFESSION OF JUDGMENT. 

Judgment, 6. 

1. The statute on confession of judgment 
must be strictly pursued. Cordier va. Schloss. 

. 227 

2. The statement authorizing the judgment 
should contain facts sufficiently tull and 
comx>lete to give information how the liabil- 
ity arose, and to show that the sum con- 
fessed therefor is justly due, id. 

3- It should also authorize a specified sum, 
and not leave it to be ascertained by calcu- 
lation. i(}. 

CONSIDERATION. 

1. If property is sold while in the possession 
of the sheriff, by virtue of an attachment 
duly issued, tne title which remains in the 
vendor will pass to the vendee, but subject 
to the lien created by the attachment, and 
in an action by the vendor, on a promissory 
note given to him in payment for the prop- 
erty so encumbered, the vendee cannot plead 
this lien as working such a failure of con- 
sideration as will entitle him to recoup the 
amount expressed on the face of the note, to 
the amount of the lien. To such a vendee 
the doctrine caveat emptor applies. Selhy vs. 
Riley. 244 



CONSOLIDATION ACT. 
Street Eepaiks, 1. 

CONSTABLE. 

See Shehipf. 

CONTINUANCE. 

1. A defendant, as well as a plaintiff, may 
have a cause continued after the trial has 
commenced, on the ground of surprise. 
Sancliez vs. St$ut. 241 

CONTRACT. 
Limitation, 2. 

1, An assignee of a contract requiring the con- 
tinued performance thereof, cannot main- 
tain an action upon a breach by the otber 
party, alleging in his complaint the perform- 
ance of tne conditions "by the assignee or 
agent. Jackson vs. Beers. 96. 

2. Where a contractor is prevented by his 
employer Irom doing a certain act which he 
had contracted to perform, in an action by 



the former to recover the contract price, he 
is entitled to the whole contract price, if 
proof cannot be adduced to show what the 
cost or profit would actually have been. 
Coffee vs. Meiggs. 248 



CONVEYANCE. 

See Deed. 



CORPORATIONS. 

SUPEKVISOItS, 3. 

1. OfBcers of a corporation having been elect- 
ed and having entered upon their official du- 
ties, must be regarded as officers defacto^ until 
ousted in a proceeding to determine their 
rights de jure. Wood vs. Hambly. 56 

2. Corporations possess not only such pow- 
ers as are expressly granted, but such as are 
necessaiy to carry into effect the powers so 
expressly conl'erred. Smith vs. Mayor of 
Sacramento. 70 

3. The legislature cannot confer upon a mu- 
nicipal corporation other legislative powers 
than those which are essential to the due at. 
tainment of the local ends for which it is 
instituted. id. 352 

4. The funds collected by municipal taxa- 
tion, can only be applied; to municipal pur- 
poses, id. 

5. The representatives of municipal corpora- 
tions, as tnistees of the corporation prop- 
erty, whether acquired by taxation or other- 
wise, come peculiarly within the province 
of a court or equity. id. 



COSTS. 

1. The necessary expense incurred in travel- 
ing to and fi-om a place to take a deposition, 
will be allowed as disbursements Hofley 



2. Disbursements as costs have a more exten- 
sive meaning in our practice, than under the 
common law. id 



COUNTY JUDGE. 

1. The county judge of a county adjoining 
the one in which a felony has been commit- 
ted, has no right to examine into the insan- 
ity of the prisoner, and an order made 
therein is void. In re Holt. 20 



COUNTY RECORDER. 

AckIs-owledgmets-t, 2. 

COUNTY TREASURER. 

1 A county treasurer is responsible for 
moneys which were stolen from his custody 
without any negligence on his part. State 
vs. Marston. 122 
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COUNSEL. 

MALioioug ritoeEouTiow, 2. Ebceiter, 10. 

1. A city council has a rigM to employ coun- 
sel other than the city attorney, to protect 
its interests abroad, although the charter 
may not provide for it. Smith vs. Mayor of 
Sacramento. pro. 70, con_3^ 

2. A boal'd of supervisorB have no power to 
employ additional counsel to -prosecute 
criminals in the county. Newell vs. El bo- 
rado Ck>uniij. 102 

CREDITOR'S BILL. 

Execution, 4. 

CRIME. 

1. By reasonable doubt is not meant a mere 
suspicion that the deleudant may be inno- 
cent or guilty, but a reasonable doubt of the 
defendant's guilt, after considering the 
■whole testimony. People v6. Garibaldi. 235 

2. Malice aforethought is not confined to 
murder in cold blood, but extends to all 
cases of homicide where the act is done with 
such cruel circumstances as are the ordinary 
indications of a wicked, [depraved and aban- 
doned heart. id. 



CRUELTY. 



DrvoECE, 1, 2, 3. 



DAMAGES, 

Malicious Feosecution, 1. Notary Pub- 
lic, 2. Slander, 3. I'elegbaph Com- 
panies, 2, Ukbektaking, 4. 

1. Damagesin consequence of injurytocredit 
and reputation, are not liabilities imposed 
upon the sureties on an undertaking on at- 
tachment, andproof thereof is inadmissible. 
I/i/on vs. Chappelle. 209 

2. "VThere fire used to generate steam is likely 
to prove destructive to property, the persons 
using: it must avail themselves of whatever 
appliances may have been proved competent 
to avoid the danger. Gerhe vs. Cal. Steam 
NoA}. Co. 273 

3. Where property has been destroyed by fire 
originating from the sparks discharged from 
the smoke pipe of a boat, running upon a 
navigable stream, in an action brought by 
the owner of the property, against the own- 
ers of the boat for the damages sustained, he 
is entitled to a verdict, provided he can 
show negligence on the pai-t of the owners, 
either in the construction or the manage- 
ment of the boat at the time, and that flie 
damage was the immediate consequence of 
the negligence. id' 

4. Where damage is sustained in consequence 
of the unskilllul execution of an act per- 
formed by an ai-tizan, hired to do cei-tain 
work in his regular trade, the tortfeasor^ and 
not the employer, is. liable therefor. Auld 
vs. Clark. 285 



5. The employer is only liable where the rela- 
tion of master and servant, or of principal 
and agent exists, which is not the case in 
the above instance. id. 

6. When the injury arises not from the man 
ner of doing the work, but from the fact of 

' it? being done at all, or where the employer 
sanctions the manner in which it is done, 
the relation of principal and agent exists, id. 

7. In an action of trespass to recover dam- 
ages for injuiy sustained, the plaintiff must 
not only prove that it resulted from the neg- 
ligence oithe defendant, but also that it was 
in no wise, however slightly, the conse- 
quence of his own carelessness or passive- 
ness. Waters vs. Moss. 323 

\. DEED. 

Homestead, 5. 

1. In the construction of deeds and other in- 
struments, the cardinal rule is to arrive at 
the true intent and meaning of the parties, 
and to give effect to that intention, ii it can 
be done without violating any rule of law. 
Brannaji vs. Mesich. 24 

2. Unrecorded conveyances are ^ood against 
subsequent purchasers, when in the latter 
mala fides, or malice, is shown to have ex- 
isted, id. 

3. A deed of land conveys nothing without 
delivery. Mitchell vs. Welden. 160 

4. It requires the signature of a wife to divest 
real estate of its quality of homestead, after 
being once so dedicated. id. 

5. A grantee in a deed absolute upon its face, 
cannot invalidate his own title except on 
the ground of fraud, accident or mistake. 
Lee \6. Evans. 173 

6. When A gives a deed to B as a mortgage, 
and the terms of the mortgage are satisfied, 
and B gives a deed back to A, this second 
deed will be considered as a simple release 
of the mortgage. Sunderland\s. Griffith. 197 



DEFAULT. 

Judgment, 3. 

1. A default entered before the time for an- 
swering expires, though the judgment be 
entered, aftejrwards, is irregular. Morris vs. 
Marye. 97 

2. Under what circumstances the court majr 
refuse to open a judgment, where the appli- 
cation was made on the ground of surpi'ise. 
Marshall vs. Euclutnan. 151 

3. If the afiidavits upon such motion show a 
discrepancy in the facts, the court will not 
open the default. id. 

4. The plaintiff delaying to take judgment 
by default, is equivalent to a consent to give 
the defendant further tinle to answer. Hill 
vs. Behrens. 196 

DELIVERY. 

Mortgage, 7, 8. 



394 



INDEX TO CASES, 



BEKAND. 

Answer, 1. Bills^ 1, 6, 12. 

1. A demand of rent must specify the amount 
due. Burnell V8. Gregory. 84 

DEMUEKER. 

1. A demurrer to tlie whole answer must be 
eustaihed or overruled: it cannot be sus- 
tained in part or overruled in part. Lee vs. 
Block. 110 

2. The demurrer to new matter in an answer, 
should Specify the matter objected to, and 
not leave it to the court to discover. Baker 
vs. Von Pelt. 163 

BESCEIPTION. 

Ejectment, 9. Mortgage, 6. 

DISBURSEMENTS. 

See Costs. 

DISCONTINUANCE. 

Attachmekt, 2. 

1. Conneel who discontinue a cause can deny 
the discontinuance, as a defense to a second 
action, when they appear for different par- 
ties. Jji/onvs. Robertson. Ill 

DISCOVERT. 
Receiver, 3. 

DISTRICT ATTORNEY. 

Fees, 1. , 



Dif ORCE. 

Parent aitd Child, 3. 

1. It is esteemed cruelty for a husband to call 
his wife a harlot in the presence of others. 
Fursely vs. Fursely. 51 

2. Extreme cruelty is not necessarily assault 
and battery, but "equally applies to defama- 
ation of character. id. 

3. Condoned acts of cruelty may be revived 
by subsequent harsh treatment, id. Gas- 
kins vs. Gaskins. 354 

4. Can a party sueing for a divorce, unite in 
a complaint charges of adulteiy and cruel 
treatment — guenre Y Keller vs. Keller. 62 

5. The court cannot interfere by injunction 
with the common property in an action for 
divorce, where the action is for a separation 
a mensa et thoro and not a irmcvlo matrimonii. 
Banks vs. Banks. 116 

6. In such a suit the court cannot appropriate 
or set apart property for the maintenance of 
the wife. id. 



7. The complaint may be allowed to be 
amended in the prayer, and altered so as to 
pray for a divorce a vinculo onatrimonii. id. 

8. A party, applying for a divorce on the 
ground of habitual intemperance mu^t show 
conclusively that the habit exists at the time 
of the application. WUkiiison vs. Wilkinson. 

162 

9. If the husband should desert the wife, she 
is entitled to select her own domicil, and it 
is required of her to obtain a residence of 
sufficient time in this state, to sue for a di- 
vorce. Shejcannot claim her husband's res- 
idence here as her own, if it appear that she 
has selected another for hersell. A want of 
support on the part of the husband must be 
proved to be wilful, and not merely the 
naked fact of neglect, leavers ve. Travers. 

177 

10. "What constitutes such an ability, within 
the meaning of the statute allowing divorces, 
on the part of the husband, to support the 
wife, that the omission on nis part to do it, 
will authorize a divorce? Thomas vs. Tho- 
mas. 243 

11. Where a wife leaves her husband and emi- 
grates from another state to this statCj with- 
out first acquiring a domicil or residence 
independent of her husband's in the state 
whence she removes, hj the laws of this 
state her residence remains unchanpred, and 
follows that of her husband. Home vs. 
Home. 313 

12. Where parties are divorced, and no divi- 
sion of the common property is demanded or 
made, whether the wife has a lien upon it 
for her moiety — qtusre 1 Amos vs. Griffin. 348 

13. Extreme cruelty is such conduct on the 
part of either husband or vrife, ^Yhether man- 
ifested by v.-ords or acts, or both, as by the 
common understanding and judgment of 
mankind, living in civilized societies, ought 
not to be borne by the other party. Gaskins 
vs. Gasklns. 381 

14. In an action for a divorce by a wife, on 
the ground ol' extreme cruelty, it is suffici- 
ent that she should prove repeated, deliber- 
ate, and groundless imputations by the hus- 
band, in the presence of others, against her 
chastity. id. 

15. It is not necessary that any oiie act amount- 
ing in itself to extreme cruelty, should be 
proven ; an accumulation of acts of an harsh 
and annoying nature, mav be sufficient to 
sustain an action on that ground. id. 

DOMICIL. 

Attachment, 3. 4. Diyorce, 9, 11. 

1. The domicil of the wife is with the hus- 
band. WUkvnson\s, Wilkinson. 162 

DOUBT (REASONABLE) AS TO GUILT. , 

Crime, 1. 

EJECTMENT. 

1. Where possession of government lands in 

food faitli is shown, the law presumes it to 
e by consent of the government, and will 
protect this possessor against those who 
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show title derived from the government. 
Stevens vs. Janes. 45 

2. A complaint which avers that plaintiff was 
seized and possessed of the land in January, 
and that the defendant ejected him in April. 
is good. Mathews vs. Kelly. 94 

3. If F. executes a mortgage upon real estate, 
and W. stands by and is cognisant of its ex- 
ecution by F. and makes no claim to the 
property, then W. is estopped from denying 
title is F. Morrison vs. Wilson. 148 

4. Real estate vested in A. for the use of B can- 
not be bound by judgments or claims against 
A. individually. Elelridge vs. Spe Yup Com- 
pany. 158 

5. The defendant in ejectment cannot set up 
an outstanding title against a plaintiff who 
proves a prior possession. &mey vs. Ry- 
an. 253 

6. Actual possession of a portion of real estate, 
with color of title, will sustain ejectment for 
the whole tract described in the colorable 
title. DViondt vs. Bongard. 258 

7. A pre-emption claim is not sufficient to 
maintain ejectment. Powell vs. Bandy. 280 

8. Where title to land requires political ac- 
tion to perfect it, it is insufficient to sustain 
ejectment. Vallejo vs. Anderson. 282 

9. Where the bounds, mentioned in a grant 
from the Mexican government, give more 
land than the grant purports to convey, the 
giving of jmlicial possession to the grantee, 
Df metes and hounds, is necessary to enable 
hmi to maintain ejectment for a part thereof, 
of which he had not actual possession, id. 

10. A creditor taJking real estate in "satisfac- 
tion of a pre-existing debt, holds it free of 
all equities of which he had not notice. 
Himter vs. Watson. 351 

11. Possession is equivalent to notice of an 
equity in the occupant, arising from an ac- 
quiescence by the grantor of the purchaser 
in the sale of another to the occupant, 
though not of an equity arising from an 
unrecorded deed to him from the same 
grantor. id- 



ENDORSEE. 

Bills, 9. 

ESTOPPEL. 

' Ejectment, 3. 



EVIDENCE. 

1. Parol evidence is inadmissible to contra- 
dict or deny the legal import of a written 
instrument. Lee vs. Evans. 173 

2. Affidavits, offered to prove the loss of an 
instrument, are admissible to lay the foun- 
dation for secondary evidence, but are not 
allowed to prove the instrument itself. If 
they go beyond the proof of the loss and [ 



attempt to explain the contract, they are so 
far inadmissible. Baglcy vs. Eaton, 186 

3. Letters testamentary are prima facie evi- 
dence of the decease of the party to whose 
estate they refer, and that he died within the 
proper county to give the court jurisdiction. 
Wlnte vs. Morse 255 

4. Parol evidence is inadmissible in an action 
on a note to prove any intention of the 
parties contrary to the legal effect of the in- 
strument. Boyd vs. WilUston. 215 



5. Affidavits as evidence of the loss or de- 
struction of a note are received upon the 

f round that they are preliminary and inci- 
eutal, addresspd solely to the court and not 
affecting the issue to be tried by a jury. 
Bagley vs. Baton. 218 

6. Where the foundation for the introduction 
of secondary evidence to prove the contents 
of a lost note, is laid by the introduction of 
the affidavits of interested parties, the case 
must be proven before the jurv by primary 
or secondary testimony as fully as if the 
affidavits had not been introduced. id. 

7. Under the statute of this state, requiring 
an action to be brought in the name of the 
real party in interest, for a foreign admin- 
ietrafor to bring an action in his own name 
and then prove oy a foreign judgment a debt 
due the estate of another, would be a fatal 
variance. Lander vs. Smith. 318 

B. The fact that A. did not deny the existence 
of a certain indebtedness, charged against 
him by B. at a time when they were engaged 
about a different matter, is not sufficient 
evidence in an action in assumpsit, brought 
by B, to sustain an averment that A. was in-- 
debted to him in an amount different from 
that which A did not deny, and with inter- 
est. McTIenry vs. Martin 325 

3. Whether or not it would sustain an action 
at. all, quasre? id. 



EXECUTION. 

JUDGMEKT, 1. 

1. A judgment debtor is not bound to notify 
the sheriff oT his claim to the property as 
exempt ti'om execution before the day of 
sale. Nutting vs. Scannell. 91 

2. The jur^ have a right to determine what 
tools and implements are exempt. id. 

3. In supplementary proceedings the referee 
should not order a ^arty to pay the amount 
of a note over to plaintiff, but should coninel 
the delivery of the note, Elliott vs. Jeiv- 
ett. 178 

4. The original remedy by creditor's bill is 
not impaired or superseded by the provis- 
ions of the statute regulating^ proceedings 
supplementary to execution. jDana vs. Stan- 
ford. 182 

5. Where a defendant confesses that he has 
no property, there is no necessity for any 
execution at all as it would then be utterly 
useless. iu. 
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FEES. 

1. The feee of a district attorney allowed by 
statute upon conviction, are not a county 
charffe toy law, when they cannot toe collect- 
ed orthe defendant. Hereford vb. Sacramento 

201 



2. The sheriff is not entitled to commissions 
upon the amount of an execution, unless the 
money shall actually be recovered by him. 
Carr.ys. Van Canegheim. 203 



FEilE SOLE TRADEE. 

.. A feme sole trader can execute a valid 
moi-tgage upon property acquired by her 
subsequent to the day of recording her 
declared intention to become benefited by 
the act, if such propei-ty was necessary to 
carry on the business which she selects. Mc- 
Kune vs. McGarvey. 205' 



FOECTBLE ENTRY AND DETAINEE. 

1- Forcible entry and detainer cannot be 
extended to any but the real occupants. 
Bumell vs. Gregory. 84 



FEAUD. 

AssiQMiiENT, 5. Bills, 5. JNSOLVEa'CT, 3. 
New Trial j, 4. 

1. Courts will not suffer a statute made to 
prevent fraud to be a protection to fraud. 
JSranncm vs. Mesick. 24 

2. The section of our statute of frauds refer- 
ring to auction sales, applies only to per- 
sonal property. Htdleck vs. Guy. 166 

3. A person imprisoned for concealing his 
property, with the intent to defraud his 
creditors, must be released if he satisiy the 
coui-t he no longer has any propei^ty under 
bis control. In re Aram. 239 

4- Where a defendant has been arrested and 
the question of fraud is submitted to a jury, 
they may infer a fraudulent intent from 
acts, conduct and circumstances, showing 
that either positive or constructive -fraud 
Jias been committed. Coleman vs. Glad- 
win. 291 



GUARDIAN. 

Probate Court, 1. 

HIGHWAYS. 

Supervisors, 1. 

1. A direction to open a highway, though 
given by the board of supervisors, deflecting 
from the established line, could not change 
the highway. People vs. Wray. 50 

2 A highway must be designated in width 
and be clearly defined. id 



HOMESTEAD. 
Deed, 4. Mobt&age, 2. 

1. There must be overt acts of dedication to 
family use, to constitute a right of home- 
stead. Cole vs. Fearce. Mi 

2. A mortgage lien acquired on such property 
before such, overt acts, will survive the right 
of homestead. id. 

3. After the death of a wife without issue, 
the husband inherits the wife's interest in 
homestead, by right of survivorship. Von 
Reynigom, vs. Revalk. 73 

4. A mortgage executed by the husband alone 
on homestead property, and recorded during 
the life time of the wife, takes precedence of 
a mortgage executed on the same property 
by husband and wife, but not recorded until 
after the wife's death. id. 

5., If a person leaves the state temporarily, 
the signature of the wife is necessary to con- 
vey the homestead, though she may be re- 
siding abroad, with the husband; but if he 
leaves permanently, it is not necessary. 
MitcMlYS,. Welden. 160 

6. The character of a homestead, having by 
residence been once possessed upon a piece 
of property, no act of the husband alone can 
deprive the wife of the interest she thereby 
acquired. Sunderland vs. Griffiths. 198 



HOUSEHOLDER. 
Undertakikg, 2. 

HUSBAND AND WIFE. 

ACKNOWLEDGMEiNT, 3. DiTORCE, 9, 11. 13, 

DoMiciL, 1. Homestead, 5, 6. 

1. When a note and mortgage are exeduted 
to a husband, and wife, to secure the pur- 
chase money of land sold by them which 
was common property, it raises no presump- 
tion that he intended the moiety of the note 
and mortgage as a gift or advancement to 
her, but the note and mortgage are common 
property. Meyer vs. Kinger. ^6 

2. Property acquired by a woman, by pur- 
chase during coverture, is held in common, 
and subject 10 her husband's right of dispo- 
sal. Amos vs. Griffin. 348 

3. Where property is conveyed to a wife by 
bill of sale, although purchased by her bus- 
band, the instrument must govern, and will 
not permit the presumption that the husband 
intended it as a gift to her. id. 



niPEISONMENT. 
Feaitd, 3. 

INDEMNITY. 
Bills, 13, 14. 
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rNDICTMENT. 

1. Where a defendant is not held to answer 
before the finding of the indictment, he may 
na.ove to set it aside on any ground which 
would have been good cause for challenge 
either to the panel or any individual graiid 
juror. People vs. Corse. 256 



INJUNCTION. 
Divorce, 5. 

1. An order of injunction granted at cham- 
bers without notice to the adverse party, 
may be subsequently vacated or modified by 
the judge exparte Merced Mming Co. vs. IVe- 
mont. 41 

2. A state court has no right to enjoin the 
sale on execution of the United States courts. 
Phelcm vs. Smith. 75 

S. "\\'here a party applying for an injunction 
to restrain the committing of waste by ano- 
ther, and in his bill avers an adverse title 
in the trespasser, an injunction cannot be 
granted. Merced Mining Co. vs. Lochwood. 192 

4. An injunction will lie to restrain trespass 
•in removing stOiies or other material from a 
quarry, where the averment shows that the 
substance of the realty is being destroyed, 
besides the irreparable mischief. Hensley vs . 
Tarpey. 211 

5. Courts of equity will restrain certain acts 
of a municipal government by injunction. 
An individual tax payer can complain sepa- 
rately, of an injury common to him and all 
the otner tax payers living under one muni- 
cipal government, and by which he sustains 
no special injury. Smith vs. Mayor of Sacra- 
mento. 342 



INSANITY. 
County Judge, 1. 



INSOLVENCY. 

Assets, 1, 2, 3. Attachmekt, 1. Parent 
AND Child, 8. Sheriff, 6. 

1. If an instrument drawn as a bill of ex- 
change, and accepted, is described in the 
schedule in insolvency as a promissory note, 
and the parties properly referred to, it will 
be sufficient, though the holder may be un- 
known to the insolvent. Lmd vs. Heath. 216 

2- An insolvent omitting to state in his sched- 
ule that a creditor's name was unknown, 
and incorrectly describing the notes as pay- 
able to another person, is such an omission 
as will not bar the recovery of the debt after 
the insolvent has been discharged. Judson 
vs. Atvnll. 217 

3. Where an insolvent debtor mortgages all 
his property to one of hisxreditor8,inorder 
to secure the latter in the payment of bis 
debt, and also to pay off the debts of other 
creditors for which he is liable as endorser, 
the transaction is not an illegal assignment 
under our insolvent law. JJana vs. Stan- 
ford. 269 



INTEMPERANCE. 1 

Divorce, 8. 

INTEREST. 

Bills, 4. 

JUDICIAL SALE. 

See Sale. 

JUDGMENT. 

Appearaxoe, I. C0NEES810M", 1, 2, 3. Re- 
mittitur, 2. ^ , 

1. When a judgment has been obtained five 
years i^revious, if the plaintiff moves the 
court lor an execution, and makes the ne- 
cessary affidavit, which the defendant denies, 
the court will refer the matter to take proof 
and report the same. Cramer vs. Maguire. 54 

2. A sale under one judgment does not cut 
off the lien of a subsequent judgment until a 
deed is actually executed. People vs. Yischer. 



3. Under what circumstances a judgment bv 
default will be opened for excusable neglect. 
Toomey vs. Knighton. 118 

4. The judgment entered by a justice in ano- 
ther township court, where the fact that 
the justice of tliat township court is prevent- 
ed by sickness or other disability, as provid- 
ed by the statute, from presidingat the trial, 
is not shown conclusively, will oe set aside 
asvoi_d. Travers ys. Bourdin. /156 

5. Unless a foreign court, when judgment 
was rendered, obtained jurisdiction of tbe 
person of defendant, it is of no efficiency in 
this state. Goodrich vs. Green. 167 

6. A void judgment by confession will not be 
set aside on notice and motion of a party 
who has an action and attachment pending 
against the same defendant, but no judg- 
ment. Cordier vs. Schloss. 227 

7. A judgment against a vessel will be offset 
against a judgment Obtained by the owner 
of the vessel against the first judgment credj 
itor. Russell vs. Conway. ' 335 



JURISDICTION. 
Partnershif, 3. Title, 1,. 

1. Implied consent will not transfer a cause 
from the superior court to the twelfth judi- 

, cial district court. Jjunifig vs. Gorhctm. 87 

2. This state, in point of sovreignty and juris- 
diction, has the same dominion over per- 
sonal that it has over real property, actually 
situated within its territory. Forbes vs. Scan- 
nell. 132 



JURY. 

Evidence, 5, 6. Execution, 2. 

JURY PANEL. 

1. The panel list required to be signed by the 
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county judge, sheriff and county clerk, does 
not comply sufficiently with the statute when 
signed by the judge alone. People vs. Corse. 

256 



JUSTICE OF THE PEACE. 

JUCGMENT, 4. 

LETTERS TESTAMENTAEr. 



Evidence, 3 



LIXITATION. 

1. The act of 1852 is retroactive in its opera- 
tion, and only affects contracts existing at 
the time of its passage. Bemlieimer vs. 
King. 106 

2. Contracts which were mature and not out- 
lawed on the passage of the act of 1855, can 
be prosecutecf within two years after the 
passage of that act. id. 

3- An endorsement of payment upon a note, 
uncorroborated by evidence, is not sufficient 
to prevent the statute of limitations from 
attaching. Waldon vs. Haines. . 125 

4. If a payment as eijdorsed was made be- 
fore the partnership was dissolved, it was 
an implied admission of the dehtj and the 
statute of limitations is no bar to its recov- 
ery; but if paid after the dissolution, there 
was no liability created upon the retired 
partners. id. 

5. Where the last day allowed by the statute 
for bringing an action falls upon Sunday, 
the action must be commenced upon the 
preceding day, and not upon the day after. 

Vi-Ttimer vs. lieichard. 214 



EOST WRITTEN INSTRUMENTS. 

Bills, 13, 14, 15. Evidence, 2. Eseoution , 3. 

MALICE AFORETHOUGHT. 
Crime, 2. 

MALICIOUS PROSECUTION. 

1. Plaintiff cannot recover in an action for 
malicious prosecution, where the facts and 
circumstances would satisfy the mind of any 
one that an offense had been committed, and 
the person arrested was the probable onend- 
er. Wood vs. HmrMy. 128 

2. Advice of counsel will constitute probable 
cause, and be a good delfense, id. 

3. If the complainant be a lawyer, it is a fact 
for the jury to consider in their deliberations 
upon the advice of counsel. id. 

4. In an action for maliciously arresting 
plaintiff in a civil suit, the complaint mut-t 
show, either a termination ofthe former suit 
in favor of the present plaintiff, or his dis- 
charge from the arrest by order of the judge. 
Roop vs. Humphreys, 184 



5. Where a person. institutes criminal pro- 
ceedings in order to compel theperformance 
of a. collateral thing,, as to force a party 
against whom they are brought to pay a 
debt, in an action for malicious prosecution, 
it is not necessary to show either want or 
cause or malice by the prosecutor. Sears vs. 
Hathaway. 305 

6. In an action of this nature, the "discharge 
by the committing magistrate is prima fade 
evidence of want of probable cause. id. 



MANDAMUS. 

1. A state court will not grant a mandamus to 
a state officer compel him to settle claims 
against the state. Hovey vs. WiitTrum. 252 

2. Courts will not, by mandamus, interfere 
with the acts of an executive officer, unless 
the act commanded by law is so simple and 
so clearly defined as to take away all discre- 
tion, and make obedience a mere ministe- 
rial act. Phelan vs. Whitman. 262 

3. Where a treasurer _is prohibited by law 
from making disbursements until after 
claims shall have been approved by persons 
duly appointed to do so, a mandamus will 
not be granted to compel the treasurer to 
liquidate such a demand not approved. 
People vs. TUUnghast. 314 

MASTER AND SERVANT. 

Damages, 5, 

MORTGAGE. 

AOKTfOWLEDGMENT, 3. DeED, 6. EJECT- 
MENT, 3. Homestead, 2, 4. Feme Sole 
Trader, 1. Husband and Wife, 1. 
Insolvency, 3. 

1. When suit is brought by a mortgagee 
against a notary on his bond for an inform- 
al acknowledgment to a mortgage, where- 
by the lien was lost, if the notary plead a 
release to the mortgage, the defendant must 
deny the release as a forgery, under oath, 
by an affidavit filed in the cause, or it will 



be deemed admitted as genuine. 
FiTilay. 



Fogarty vs. 



2. If the mortgagee advances money to the 
mortgagor, for the express purpose of re- 
leasing or canceling a prior mortgage, made 
for the purchase money of the property, 
the second mortgagee becomes subrogated to 
the equities of the first, and this second 
mortgage is regarded as given for the origi- 
nal purchase money. Carr vs. Vermuele. 36 

3. If a mortgage is given to secure several 
notes, they are to be paid pro rata from the 
avails of the property. Hartly vs. Water- 
house. 64 

4. An assignment of one of several mortgage 
notes, will not ensure the full payment of 
them as they mature, leaving the last to 
meet the deficiency. ib. 

5. A decree of foreclosure does not bar the 
equity of redemption in the mortgagor from 
acquiring a lien upon it at any time before 
the deed is executed to the purchaser* Peo- 
ple vs. Yischer. 98 
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6. ,Tlie cle^eription in a mOrt^aj?e of the prop- 
erty thereby encumbered, must be suflicieiit, 
iudepeudtintlv of anything dehors the mort- 

fage, to apprize a subsequent mortgagee of 
he same property, of the intentions of the 
parties to, the first mortgage, to charge the 
identical property: buttliedescriijtioumust 
be fairly construed; and it is sutiicientif the 
thing intended is clearly pointed out to a 
man of ordinary understanding, no matter 
what language may be employed. Wagon- 
blast vs. WasJtorim. 263 

7. In the case of a mortgage of personal 
property, a delivery of the property is ne- 
cessary to its validity as against a third per- 
son. Ricliards vs. Schrader. 267 

8. But in case of a bulky article, such as a 
kiln of brick, a removal of the pi;operty is 
not iiecessaiy, provided thei-e ig an actual 
delivery of the property symbolical or othcr- 
Avise. ' id 



NEW TRIAL. 

1. Serving a notice of motion for a new trial, 
operates, per se, as a stay of proceedings for 
the live days within which a statement is to 
be filed. Heslep vs Brayton. 86 

2. A motion for a new trial need not be filed 
with the clerk of the court, it is only requir- 
ed to be served. . " id. 

3. The court has the power to set aside the 
verdict of the jury in part^ for good cause 
shown, and order a new trial ijpon that part 
alone which has been set aside. Meyers y^. 
Wliite. 120 

4. A party cannot rely on a motion for a new 
trial, upon the fact that a sale of real estate 
is void because it is not in accordance with 
the statute of frauds, when that objection 
v.'as not taken at the trial, or pleaded in the 
answer. Halleck vs. Gmj. 166 



NOTAHY PUBLIC. 

iMORTGAGE, 1. 

1. It seems that a notary public is not re- 
sponsible for a defective acknowledgment 
where the party or his attoniuy prepared tlie 
acknowledgment, and merely directed, the 
notary to sign it. Fogarty vs. Fmlay. 59 

2. A party will not be allowed to recover 
damages arainst a notary public for an im- 

E roper or defective aceuowledgment, when 
e has exhibited on his part, an ignorance 
of the requirements of the law, and a want 
of diligence in being progei'ly informed 
thercuijon. id. 



OFFICIAL BOND. 

1, An action can be maintained on an oflBcial 
bond in the name of the state, forthe recov- 
ery of moneys deficit in the treasury, though 
they belonged to the school funds, county 
funds, and other than state funds. State vs. 
Marston. 122 



PARENT AND CHILD. 

1. The general rale is that the father is enti- 
tled to the custody of the children, because 
it is supposed he is better capable of educa- , 
ting and supporting them. Waltham vs. 
Wnitham. 146 

2. Next to the right of the father, that of the 
mother must be recognized. id. 

3. If the father is insolvent and unable to 
provide for the maintenance of the children, 
and the mother is possessed of property ancl 
with the children m her custody is properly 
supporting and educating them, the court 
will not interfere witli that custody while 
an action for divorce is pending between 
the parties. , id. 

4- Thfi court will take into donsideration the 
abandonment of the family' by the father, 
and the probable desii'c to annov and harass 
the mother hy this application, because she 
has applied lor a divorce on the ground of 
desei-tion. id. 



PARTITION. 
Sale, \. 

PARTNERSHIP. 

LiMiTATiOTf, 4. Receiver, 3. Sale, 4. 

1. In copartnership, each partner ordinarily, 
in the absence of, fraud on the part of the 
purcha&ei'j has the jvs disponendi of the whole 
partnership property. ^"'— '■-"■"'* '-•-- " ■'^i 



Forb. 



. Scannell. 132 



2. Where a partner is absent so that he can- 
not be consultutl, an it.'^&ignmcnt by a co- 
partner of the partnCii-ship property, iu trutt 
for creditor.'* without pretei-ejices, i'f made in 

food faith for snfiicieut cause, and for the 
enefit of the firm,. is valid and should be sus- 
tained, id. 

3. After the dissolution of a partnership, one 
partner cannot, without special authority, 
authorize au appearance for the other part- 
ner in a court of justice,- nor can service of 
process upon one of the partners of tlie late 
firm, give jurisdiction to enter judgment 
against the other. Moore vs. Arrington. 169 

4. When a person purchases partnership prop- 
erty, subject to pai-tner8hip debts, and a 
third person gives credit with acknowledge 
of this tact, the property will remain \\^o\q 
for the partnersnii> debts. Conroy vs. Woods. 

■190 

5. In this state' in an action in equity, the 
district courts have jurisdiction to dissolve 
partnersliips, and may declare them void ab 
initio, if there has becii fraud, imposition or 
misrepresentation in the original agreement. 
Atfams vs. Haskell. 362 

6. Where a partner has a right to dissolve a 
partnership, it is a matter of course to ap- 
point a manager or receiver of the prop- 
erty, id. 

PARTY IN INTEREST. 

Evidence, 6. 
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PAYMENT. 



Limitation, 3, 4. 



PRACTICE. 

See Akswek, Dehuerek, Compi-aimt, Cott- 
TiNUAKCE, New Tkial. MOKTGAGBj 1. 



PRINCIPAL AND AGENT. 
Bailimekt, 2j 8, 4. Damages, 5, 6. 

• PROBATE COURTS. 

ADMi:!fISTRAT0R,l,2. GUARDIAN,!. SALE, 2. 

1. The provisions of the statute authorizing 
probate judges to appoint guardians, are not 
in conflict with the section of the constitu- 
tion vesting district courts with all the pow- 
ers known to courts of equity. In re Ved- 
der. 246 

PROMISSORY NOTE. 

5ee Bills AjffD Notes. 

PUBLIC OFFICER. 

MandamuSj2. Sheripp, 2. Usi>brtakinGj5. 

RECEIVER. 

Partnership, 5, .6. 

1. It is necessary in an action by a receiver, 
that he should aver he represents the debt, 
or is authorized to sue for the game. Croch- 
ett vs. Seale. 150 

2. A receiver has no authority per se to sue in 
his own name for a debt due the estate he 
represents. id. 

3. It is contrary to good policy to allow re- 
ceivers of partnership property to institute 
suits for the discovery of assets of the estate 
they represent, not claimed by the parties. 
Delessert vs. Argenti. 152 

4. . It is necessary it should be done by credi- 
tors to whom the benefit accrues. ib. 

5. Receivers' accounts should show the 
amount of property and funds received, as 
well as disbursements made; and when pre- 
sented should' be verified under oath, as 
should also the accounts of assignees ap- 
pointed under the insolvent law of this state. 
Adams vs. Haskell. 357 

6. If a receivef has made a disbursement 
without the order of the court, the onus is 
upon him to prove that it \vas necessary, or 
resulted beneficially to the estate, before it 
will be allowed. id. 

7. If a receiver prosecutes suits for debts with- 
out an order of court, and fails to recover, 
as a general rule he will not be allowed his 
co^ts and expenditures out of the fund in 
court. id. 

8. The order appointing a receiver, followed 
up by giving me requisite security, is treated 



as an equitable sequestration of the proper- 
ty, which vests in him as the officer of the 
court, without an assignment from the own- 
erg, id. 362 

9. The receiver is for the benefit of all parties 
who may establish rights in the action. 
The property is in custodia legis for whoever 
can make out a title to it. It is the court 
itself which has its custody and possession: 
the receiver, at common law, independent 
of any statute, is the creature of the court, 
and cannot be disturbed by a party qr all 
parties, without leave of the court. , The 
court will protect the property in his posses- 
sion from acts of violence or suits at law. id. 

10. A receiver should not employ as his coun- 
sel the attorney of either of the parties to 
the suit. ^ id. 357 



RECORDER. 

See County Recorder, 



REDEMPTION. 



REFEREE. 



MORTG-AQE, 5. 



Execution, 3. 



1. In an equity suit wheF& some of the issues 
of fact were tried before a jury, and those 
remaining by order of court and, consent of 
parties, referred to a referee with instruc- 
tions to report the testimony, etc., it is ille- 
gal to change the referee without the con- 
sent of the coui-fror all the parties interested. 
Admns vs. Colun. , 310 

2. References of this kind are for the inform- 
ation of the court, tp be considered in con- 
nection with the verdict in making a final 
decree, and judgment and the testimony 
should be reported in full in the form of 
depositions. id. 

3. Inasmuch as the verdict of a jury in an 
equity case may or may not be adopted by 
the couit as its G^niiingjsemble, that tliis doc- 
trine may be applied to the report of a ref- 
eree, or to any part thereof. id. 



RE3IITTITUR. 



What is the efffect of the words "judgment 
reversed" and "cause remanded," in a re- 



mittitur from the supreme court. 
ScaiijieU. 



Meiggs vs. 
233 



2. The clerk of the court should enter the 
judgment upon the remittitur of the supreme 
court, when it specifically directs the parti- 
cular judgment to be entered ; hut if the 
Supreme court require a modified judgment 
to be entered according to the opinion de- 
livered, application should be made to the 
lower court to order such judgment. Wekk 
vs. SuUivad. 3oQ 

REPLE^TN. 

1. In an action in replevin, the only essential 
points are, that the defendant basin his pos- 
session property belonging to the plaintiff, 
which he wrongfully recuses to deliver up. 
The mode in which he obtained possession 
is immatei'ial. Hayden vs. Davis. 89 
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The finding in the case of a verdict in re 
plevin, must recite the value of the property 
and tlie amount of damages for cfetainiug 
the same, if the property he returnecL 
Meiggs vs. ScarmeU. 233 



EESIDENCE. 



See DOMICIL. 



SALAHT. 

.. The legislature has the power to reduce 
the fLxed salary of a public office before the 
term oi the incumbent expires. Ezekiel vs. 
Mickle, 79 



SALE. 

JUDGMESTT, 2. NEW TEIAL, i. 

1. Judicial Bales are not within the purview of 
the statute of frauds. Halleck ys. Gmj. 166 

2. Sales by order of the probate court are ju- 
dicial sales. id. 

3. "Where all the stockholders are not present 
at a sale of corporation property, when such 
sale is for the advantage and benefit of ab- 
sent stockholders,.they are presunied to have 
knowledge of it, after a lapse of sutficient 
time. Rush vs. Johnson. 207 

4. "Where property has been sold under order 
of a court, to ei^ct a partition of partner- 
ship assets, in which infant heirs are inter- 
ested, a resale will not be ordered upon the 
ofler of an advance of ten per cent, upon the 
amount brought by the property, if the 
transaction be free from^ fraud or surprise, 
or if the propei-ty has not been sacrificed. 
Osgood vs. Hamilton. 291 

5. "Where goods sold are in the custody of the 
bailee of the seller, and nothing remains to 
be done to ascertain the price, quantity, 
quality, or individuality, the sale and deliv- 
ery is complete upon the giving of a deliv- 
ery order upon the bailee, and an accept- 
ance, and readiness, and ability on his pai-t 
to comply with it. Coleman vs. Gladwin, 291 



SAN EEAIS^CISCO COUNTY. 
Vehue, 3. 

SCHEDULE. 

ASBIGKjVIEIfT 3. IseOLVEUOY, 1, 2. 

SET-OEF. 

JUDGMEKT, 7. 

1. A joint indebtedness cannot be a set-off" 
as a defense to a separate indebtedness, nor 
a separate debt against a joint one. AUrni 
vs. Howland. 63 

2. In a bill filed by the owner of a vessel to 
obtain an off'-set, a description of the vessel 
as " the property of the plaintiff," is a suffi- 
cient allegation of ownership. Russell vs. 
Conway. 335 



SHERIFF. 
Fees, 2. 

1. Ifasheriif unlawfully take a prisoner out 
of his county, every continuous act thereaf- 
ter is unlawful. In re Holt. 20 

2. A deputy sheriff cannot be a purchaser at 
a sheriff's sale. Hassinger vs. Mc Outclwon. 39 

2. A constable acting as a public officer, has ' 
a right, peaceably and without force, to en- 
ter premises in the discharge of his duties in 
serving his writ of attachment. King vs. 
Murphy. 179 

4. Having attached proijeiiy in certain prem- 
ises, he IS entitled to visit it unmolested, in 
order to maintain his custody, and he is at 
liberty to remove the property. ia. 

5. An outgoing sheriff cannot be compelled to 
transfer papers and effects to his successor 
in office, by order of the court made in par- 
ticular cases. Badger vs. Scannell. _ 3S5 

6. A sheriff cannot be removed from the 
oflice or trust of assignee in insolvency up- 
on an allegation of the insolvency of him- 
self, and of his official bondsmen, either 
before or after his term of office as sheriff 
expires. ^j. 



SLAfiDEK. 

1. The words " he would steal," are not^erse 
actionable. Fennlman vs. Fiske. 5 

3. Charging a person with being " untrust- 
worthy," authorizes the recovery of special 
damages. iii. 



{STATUTE OF FEAUD.S 
See Fraud. 

STATUTE OF LnilTATION. 

See LiMiTATioa". 

STAY OF PEOCEEDIXGS. 
New Trial, 1. 

STEEET EEPAIES. 

1. In San Francisco notice must be _given to 
the property holder to repair the street him- 
self, before he can be held liable and his 
property sieired for any assessment by virtue 
of repairs made. JjeEiidges ws. Hueston. 81 

SinniONS. 

1. A defendant upon whom personal service 
has not been obtained, in order to answer 
within six months after judgment, must 
show that he has a meritorious defense. 
Morris vs. Mahje. 97 
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SIIN^DAT. 

Limitation, 5. 

SUPERIOR COURT. 

Jurisdiction, 1. 

1. Process issued out of the superior court of 
the city of San Fi'aiicisco, and served upon 
a defendant residiiig out of said city, is a 
nullity for want of jurisdiction. Chipman 
vs. Bowman. 55 



SUPERVISOES. 
CotnifSEL, 2. Highways, 1. 

1. The power given, under the act of 1855, to 
the boards of supervisoi'S of the several 
counties, to lay out, control, and manage 
roads, etc., does not include the power to 
purchase roads already laid out by individ- 
uals or corporations. Sacramento County vs. 
R/iodes. 8 

2. The board of supervisors cannot exercise 
greater authority than has been delegated, 
and such as may be absolutely necessary to 
cany into effect the delegated powers, id. 

3. The supervisors have no power to purchase 
stock in a corporation. id. 



SUPPLE3IENTAET PROCEEDINGS. 

Execution, 3. 

TELEGRAPH COIMPANEES. 

1. Telegraph companies must be regarded as 
common carriers of messaijes, and subject to 
most, if not all,' the provisions of the com- 
mon law of carriers. Parks vs. Alta Tde- 
grajih Co. 171 

2. It seems that a telegraph company will be 
held liable for damages upon the wrongful 
transmission of a message. id. 

TITLE. 

1. The courts have no power to adjudicate 
upon the question of title, where the net 
neccssaiy to be performed is a political act, 
aud could not be performed by the judici- 
ary. Hensley vs. Tarpey. 211 

TRESPASS. 
Damages, 7. I>"JUnction, 4. 

TRUST. 

1. If a trust of real estate fails, or is for im- 
moral purpo?cs, it goes back to the donor 
or author of the trust. Eldridge vs. Ste Yup 
Company. 158 



1. A party in interest, if not a party of 
I record, may be a surety in the action. Meyer 
I vs. Scannell. 6 

2. A householder as surety is only a penna- 
nent resident, and not necessarily the head 
of a family. id. 7 

3. A bond executed by the sureties without 
tlie principal Is go,od and valid. Curtis vs. 
Richards. 69 

4- In an action on an attachment bond, the 
' proof of damages should be limited to the 
costs and expenses iucuri'ed, and sucli actual 
daina^ges as are the natural aiid proximate re- 
sults of the authoritative acts, under the 
writ, hyon vs. Chappelle. 209 

5. Executive officers, being liable on their 
ofiicial bonds to those wno may he dam- 
aged by their misconduct, they should be 
allowed, in cases admitting oi doubt as to 
the construction of the law governing their 
acts, to put their own construction upon 
it, and abide the consequences. Pkelan vs. 
WIdtman. ' 262 



VENUE. 

1. The court will change the place of trial in 
a transitory action and remove it to the 
county where the principal transactions oc- 
curred. Houston vs. Marsh. 43 

2. The fact that a fairand impartial trial can- 
not be had, must be clearly and positivt-ly 
established. People vs. Bullock. 163 

3. The place of trial in an action for foreclo- 
sure is determined by the county, and not 
by the judicial diii^tric't of the district court 
in 8aji Francisco county. LuniTig vs. Gor- 
ham. 176 

4. A change of venue will not be granted on 
the ground of convenience of witnesses of 
one party, when it will work equal incon- 
venience to the witnesses of the other pariy. 
Claveau vs. Mann. ■ 355 



VERDICT. 
New I'rial, 3. Refekee, 3. Replevin, 2. 

"WASTE. 
Injunction, 3. 



WIFE. 

See Husband and IVife. 

WITNESSES. 
Venue, 4. 



UNDERTAIiING. 
Attachment, 2. 



